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Anglo-Saxon Law in Liberia 


By ArtTHuR W. SPENCER 


IBERIA, the most advanced negro 
community, probably, in the world, 
acountry which has effectively disbarred 
white men from active participation in 
its affairs, offers a striking example of 
the successful adoption of the common 
law of England and the United States 
by its colored inhabitants. Strange to 
say, the law embodied in the Constitu- 
tion and statutes of the republic of 
Liberia, and in the decisions of its courts 
of law, partakes rather of the natural- 
ness of an indigenous growth, than of 
the character of a superimposed institu- 
tion transplanted from beyond the seas. 
The decisions of the Supreme Judicial 
Court of Liberia, the first volume of 
which, including those handed down 
from 1861 to 1907, has been issued, 
show that its judges are careful students 
of the law, men of sufficient intelligence 
and education to lend dignity to the 
bench, and of high ideals as to the digni- 
fied and proper conduct of the duties 
of their office. But Liberia is a young 
country, and the blending of an old 
jurisprudence with the institutions of a 
hew country is as picturesque now as 
was the similar phenomenon that could 
have been observed in the United States 
just after the close of the Revolutionary 
War. 
American negroes have by no means 
had so important a part in settling 
Liberia as might hastily be assumed. 


After the United States had passed the 
statute of 1807 prohibiting the slave 
trade, the practice was adopted of send- 
ing to Africa slaves recaptured at sea 
by United States revenue ships. When 
the Liberian colony had been planted, 
these liberated slaves, together with 
slaves freed after being brought into 
the country illegally, were sent to 
Liberia. No fewer than five thousand 
negroes thus became settlers of Liberia 
who had never actually been American 
slaves, and had scarcely become familiar 
with American institutions. It is true 
that in 1819, when the first settlers were 
sent out by the American Colonization 
Society, there were several thousand 


free negroes in the Southern states 


whose families had been located in 
America for one or more generations. 
Many of them were educated, and this 
element seems to have exerted a con- 
trolling influence upon the character of 
the new republic, to which it contrib- 
uted the chief upbuilders. But the 
numerical preponderance of this class 
over the other negroes, those practically 
strangers to Anglo-Saxon institutions, 
has doubtless been commonly overrated. 
We may therefore say that the Liberia 
of the present, reaping the benefits of 
President Barclay’s wise policy of as- 
similation of the native population, is 
not so much a country of American 
negroes as a native African community 
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governed by a class of American ancestry 
or traditions and impregnated with the 
ideals of Anglo-Saxondom. 

English was the language of the early 
settlers of Liberia, and they were more 
familiar with the governments and laws 
of the United States and England than 
with those of any other country. The 
common law was near at hand. The 
legal systems of continental Europe were 
remote and inaccessible. The adoption 
of the common law came about natur- 
ally, as a result of the adoption of the 
form of government of the United States. 
Early in the days of Liberia, the advan- 
tages of a country governed by Anglo- 
Saxon institutions were appreciated even 
by the most ignorant natives. One poor 
fellow from the region of the Congo, 
asked if he was going back to that place, 
said: ‘‘No, no, if I go back to my coun- 
try, they make me slave. I am here 
free; no one dare trouble me. I got 
my wife—-my lands—my children learn 
book—all free—I am here a white man 
—me no go back!”’ Anglo-Saxon insti- 
tutions have shown themselves much 
better suited to the negro character, in 
Liberia, than French and Spanish insti- 
tutions, for instance, in the West Indies. 
The unassimilated Kru tribes in the 
hinterland will doubtless, in years to 
come, find themselves in much closer 
sympathy with Liberian institutions than 
with those of the contiguous French 
possessions. 


The history of the republic is interest- 
ing as showing the process of impreg- 
nating the new country with Anglo- 
Saxon institutions. When the Maryland 
colonists, with Dr. Hall as their leader, 
settled Cape Palmas in 1834, the natives 
were in the habit of committing in- 
numerable thefts. ‘They would slip their 
hands,” says Dr. Hall, ‘‘through the 
wattling of the houses, and strip the bed- 
clothes from the sick.’’ The governor 


forced the king of the natives to pay 
for these thefts. Presently a colonist 
was caught stealing from a native’s 
field. King Freeman wanted to know 
why the governor would not pay for it, 
but Dr. Hall explained, “I have a law 
that punishes theft and you have not.” 

Finding that the governor’s law came 
from America, King Freeman announced 
his intention to have one of his own 
from the same source. 

Accordingly Simleh Ballah, ‘‘the king's 
mouth,’”’ was dispatched to the United 
States. He appeared before the board 
of managers of the American Coloniza- 
tion Society,* and said :— 


“T’m Ballah, head man for King 
Freeman, of Cape Palmas. Him send 
me dis country. I come for peak (speak) 
his word. Pose (suppose) him savee 
(know) book, I no come. He make 
book and send him; but ’cause he no 
savee make book, I come for look coun- 
try and peak him words.” 

A criminal code was then prepared 
for King Freeman, none of its provi- 
sions being accepted by Simleh Ballah 
till he had had it fully explained to him. § 
Here are some of the sections of this 
code, selected at random :— 


All men must do to each other as they 
would have men do unto them. 

All men must speak truth; none but bad 
men lie. 

If a man kill another man because he hated 
and wanted to kill him, he must be hung. 

If a man kill another man, and did not 
hate him or want to kill him, but did not take 
care, -and killed him, he must go to jail and 
be punished as the judge says. 

If a man have one wife, and while she lives 
take another wife, so as to have more than 
one wife living, he must go to jail and be 
punished as the judge says; besides, he must 
give to both wives and their children a house 
to live in, and enough to eat and drink as 
long as they live. 


*See ‘‘Maryland in Liberia,” My John H. B. 
e 


Latrobe, Baltimore, 1885, for what here follows. 
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If a woman do anything wrong, she must 
be punished the same as a man. 

If a man or woman do anything which these 
or any other laws say is wrong, the constable, 
when he is told of it by anybody, must catch 
the man or woman that has done wrong, and 
bring them before the judge. If the con- 
stable will not do so, he must pay for the 
wrong and be punished as the judge says. 
If he looks good and tries to find the man or 
woman that did wrong, but cannot find them, 
he must not be punished. 

When any man or woman is said to have 
done any wrong, the judge must hear what 
everybody says that was there or knew any- 
thing about it, and if he thinks the man or 
woman has done the wrong, which is called 
being Guilty, he must punish the man or 
woman according to the law, but if the judge, 
after he has heard what everybody who was 
there has to say, does not think the man or 
woman guilty, he must let him or her go free. 
The judge must go by what the people say 
that were there or knew anything about it. 

When the section limiting a man to 
one wife at a time was read to Simleh 
Ballah, he objected, saying that he had 
six, and if he had to choose one of them 
the other five would starve, as nobody 
else would take them. Consideration of 
the provision was postponed, and on the 
following evening, Simleh Ballah re- 
ported that he had ‘“‘looked his head” 
(reflected), and was ready to accept 
the section in a qualified way,— 

“That be good law for my pickaninny, 
but not for me. I say to pickaninny, 
‘you want wife, look good you no hab 
two wife’; good law for pickaninny, bad 
law for Simleh Ballah.” 

The proposed law seems to have been 
objectionable to Simleh Ballah as ex 
post facto legislation. 

It would not be at all sensible or fair 
to take Simleh Ballah and King Free- 
man as fair types of the present public 
men of Liberia, or to compare King 
Freeman’s code with the laws which the 
country has adopted, or to see the same 
motive underlying King Freeman’s zeal 

in emulating the colonists by getting his 


own law from America, and the ready 
adoption of the American Constitution, 
with minor alterations, by the republic. 
Liberia is an English-speaking country, 
the leaders of which are to be classed as 
belonging to a high level of Western 
civilization. Instead of being a bar- 
baric country, it is one of the most 
promising and advanced of African com- 
munities. Yet it is upon such material 
as King Freeman and Simleh Ballah 
that the republic has had to draw largely 
for its supply of newer citizens among 
the aborigines of the interior. 

That the colored citizens of Liberia 
were unquestionably able to govern 
themselves under free institutions was 
the conviction of Commodore Perry, 
who wrote in 1844:— 


“Governor Roberts of Liberia and 
Russworm of Cape Palmas are intelli- 
gent and estimable men, executing their 
responsible functions with wisdom and 
dignity, and we have in the example of 
these two gentlemen irrefragable proof 
of the capability of colored people to 
govern themselves.” 


The assimilation of the natives has 
steadily gone on since the early days of 
the country, and has made such progress 
that there is good reason to hope for the 
spread of Liberian institutions among 
those tribes of the hinterland which have 
not yet fully accepted the political and 
legal institutions of the country. 

A leading authority on conditions in 
Liberia, Sir Harry H. Johnston, K.C.B., 
expresses his opinion as follows:— 

The best hope of the American colony that 
has been planted—painfully, but at last suc- 
cessfully—in the coast lands of Liberia, lies 
in fusion with the fine indigenous African 
peoples—Fulas, Mandingoes, Vais, Kpwesis, 
and that remarkable congeries of Kru peoples 
one tribe of which, the Grebo, may be said to 
have attained something like stable civiliza- 
tion. The present power of Liberia must not 
be measured by the fact that the Liberians 
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of American descent are estimated at some 
12,000 in number. By their schools, and by 
the mastery which they have acquired over 
much of the coast lands, they have gradually 
added to their numbers, as the civilized citi- 
zens of the modern state, some forty to fifty 
thousand Vai, Gora, Basa, Kru, and Grebo 
natives, who make common cause with the 
American negroes and mulattoes in their atti- 
tude toward the natives of the interior. Some 
of the Kru tribes are still recalcitrant. But 
since the advent to power of President Bar- 
clay, the influence of the Liberian govern- 
ment at Monrovia extends very far inland, 
and is constantly being appealed to by native 
chiefs as an arbiter in the quarrels between 
tribe and tribe.* 


Some of the Kru tribes, which the 
foregoing writer speaks of as recalci- 
trant, have curious customs which have 
been brought before the Supreme Court 
of Liberia on appeal from decisions of 
lower courts. In one case, a man had 
abducted another man’s wife, and when 
in turn she left him for another husband, 
he was aggrieved because he could not 
collect the dowry he had been obliged 
to pay to her previous husband, in ac- 
cordance with Kru custom. He was not 
so recalcitrant that he could not avail 
himself of his legal remedies in the 
Court of Monthly Sessions, where he 
won his action. 

The case was appealed, the facts, as 
summarized by the Supreme Court, be- 
ing as follows:— 


Peter, alias Debbooh Wreh, plaintiff, now 
appellee, ‘‘pryed,”” that is, abducted (the 
word is Kru) one Tetee, the wife of Blackwill 
Sherman’s son, which occasioned much dis- 
satisfaction and trouble, to the extent that 
the town’s people were two days deciding the 
matter, which they finally succeeded in doing 
by the plaintiff, now appellee, agreeing to 
pay the dowry money to Blackwell Sher- 
man’s son, according to the native or Kru 
custom when a man ‘“‘pryes’’ another man’s 
wife, which according to evidence he did. 
The woman Tetee then became the wife of 


**The Future of Liberia,” 
Oct. 11, 1906. 


The Independent, 


appellee. A short time subsequently, Yantee 
M’lanh (sister of Tetee) desired to go to the 
coast to see her mother, who was reported 
to be very sick; but appellee would not allow 
her to go at that time, so the question rested, 
A short time after, his wife Tetee left him and 
went to Manny Gofah (aunt of Tetee). Appel- 
lee then agreed that his wife go to the coast 
to see her mother if Manny Gofah and Debbey 
(Yantee M’lanh) would become security for 
her return to him in one month and fifteen 
days’ time. They, Manny Gofah and Debbey, 
bound themselves by a written instrument 
to appellee for the safe return of Tetee within 
the stipulated time. Being thus secured, 
appellee allowed his wife Tetee to go. But 
it appears that Tetee did not return at the 
stipulated time, but was away for six months. 
Before she returned, however, appellee him- 
self went to the coast, and after his return 
home the bondsmen produced and delivered 
his wife Tetee to him and he received her; 
but in a day or two his wife told him that she 
was not his wife, and she did not wish to 
stay with him, for she had another husband.* 
On these facts the court below had 
given judgment in favor of Peter, to the 
effect that Tetee’s sister and aunt should 
produce her body within a month, each 
giving a bond of $100 for her safe pro- 
duction; in default thereof, they should 
repay Peter his dowry money of £28. 
The Supreme Court, however, held 
that the judgment of the court below 
was not in accord with Kru customs 
respecting marriage. Peter was estopped 
from holding security against Manny 
Gofah and Debbey, because one of 
them delivered his wife to him on his 
return from the coast, and he did not 
then refuse to receive her and hold the 
bondsmen responsible for breach of the 
stipulation, as he might have done. 
Peter had lost his remedy of an action 
on the bond. Nor could he receive his 
dowry money from Tetee’s relatives, in 
accordance with the native custom 
whereby the relatives to whom a wife 
runs away repay the dowry money given 
by the husband; for Tetee had left 


*Gofah et al. v. Wreh, p. 458. 
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Peter as another man’s wife, and Peter 
should have sued this new ‘“‘pryer’’ to 
return to him his dowry money. 

This case is of interest as exhibiting 
the attempt of a Liberian court of Anglo- 
Saxon traditions to administer native 
customary law. In only a few instances 
does the Supreme Court seem to have 
passed upon such matters. Usually it 
has been called upon to settle questions 
of the law of property, contracts or 
admiralty arising among the better edu- 
cated class of citizens, and has settled 
such questions in accordance with the 
principles laid down by Blackstone and 
Chancellor Kent, and other standard 
writers on the common law.* There are 
afew, but not many references to United 
States cases. The Court rarely cites its 
own decisions, and no complete sets of 
American or English law reports seem 
to have been accessible, though Chief 
Justice Marshall and other American 
judges are sometimes quoted with 
marked respect. 

The absence of an organic body of 
precedents strips the style of the Supreme 
Court decisions of elaborate technicality. 
In fact, in many instances the only 
method applied seems to have been that 
based on unaided common sense. Count- 
less decisions are handed down without 
reference to a solitary precedent or cita- 
tion of a single authority. For example, 
in Davis v. Republic (1862), p. 17, the 
court brought natives under the Libe- 
rian Constitution by ruling that ‘‘our 
native inhabitants under treaty stipu- 
lations, which treaties are laws when 
confirmed by the Legislature, are bona 
fide subjects of this state, and the politi- 


*The works cited include Bouvier’s Dictionary, 
Bouvier’s Institutes, Story on the Constitution, 
Story’s Equity, Adams on a , Greenleaf’s 
Evidence, Parsons on Contracts, edfield on Wills, 
Broom’s Commentaries and Legal Maxims, Free- 
man on Judgments, Raymond on Bill of Excep- 
tions, Bacon’s Abridgment, Benedict’s Admiralty, 
Hindmarch on Patents, etc. 


cal authority of the same covers them 
in all of their relations.” No legal prin- 
ciples or authorities were referred to 
for this assertion of the right of sover- 
eignty over natives, just as in another 
case (Harris v. Republic, p. 39) no 
authority was cited for the principle of 
territorial sovereignty over aliens. 

An interesting example of the blend- 
ing of native and Anglo-Saxon institu- 
tions is shown in the case of Gray v. 
Beverly, p. 500. The Court here ruled 
that an act passed in 1869, creating an 
Interior Department, was designed to 
confer upon the Secretary of the Interior 
the power of acting as a sort of arbiter 
in all purely native matters, ‘‘which he 
must settle with due regard to native 
customary law and native institutions, 
where not repugnant to the organic law 
of the state.” 

The Court expressed the opinion that 
in dealing with questions regarding ‘‘the 
rightful ownership and possession of 
native women, who according to native 
law are regarded and treated as chat- 
tels,’’ occasions might arise where the 
Secretary of the Interior would have to 
issue orders for the arrest and delivery 
of individuals to a native chief. 

But the Court decided that to permit 
the detention of such individuals, with- 
out evidence that their detention was 
lawful, was repugnant to the Constitu- 
tion when their cases were brought be- 
fore the Court on a writ of habeas corpus, 
“this highest writ of the country, the 
privilege and benefit of which, accord- 
ing to the language of the Constitution, 
‘shall be enjoyed in this Republic, in 
the most free, easy, cheap, expeditious, 
and ample manner.’ ”’ 

In this case, though the decision 
dealt with a problem of great moment, 
the only citations were those referring 
to the Constitution and statutes of 
Liberia. 
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The Court itself sometimes recog- 
nizes the fact that it is paying greater 
heed to common sense than to the teach- 
ings of legal science. In the earlier 
days of the country, “every case was 
decided on its own circumstances by the 
exercise of common sense.”’ But as the 
community “advances in wealth and re- 
finement, relative rights become more 
complicated and difficult. Doubtful 
questions arise daily, which cannot be 
easily decided by the exercise of com- 
mon sense without fringement upon the 
constitutional rights of one of the parties 
to the suit.” Hence those “who know 
nothing of the spirit and reason of law, 
and who must consequently be ignorant 
of the natural foundation of justice,” 
must learn “‘always to respectfully bow 
to the decisions of courts of justice, 
reserving always their constitutional 
rights.’’* 

In other words, when a court of law 
tries to decide difficult questions as 
common sense dictates, some one’s con- 
stitutional rights are apt to be invaded; 
hence the Court ought rather to employ 
its legal learning, but constitutional 
rights are also likely to be invaded then. 

Perhaps the Court sometimes wavered 
in trying to make up its mind 
whether the common sense or the 
learned method offered the better way 
of unraveling knottyproblems. In one 
case, in 1867, it delivered itself of the 
following opinion: “‘It is to be admitted, 
however, that courts often find diffi- 
culty in freeing cases from those misty 
intricacies into which they are some- 
times taken by the astute lawyer. He, 
by his sagacity and skill, throws them 
into a labyrinth of almost inextricable 
mystery, from which it is sometimes 
hard to relieve them. This, however, 
is our duty, and we must perform it.”t 


* Benson v. Roberts, p. 32. 
+ Harris v. Republic, p. 39. 


In these earlier years the Court seemed | 


to be groping its way out of the darkness 


of confused principles into the daylight J 


of legal knowledge. The later decisions 
convey an impression of greater confi- 
dence and exactitude. In 1892 we come 
upon this eloquent and striking asser- 
tion of the dignity of Liberian institu- 
tions, which also throws light on the 
reason for giving the Supreme Court 
appellate jurisdiction in all cases :— 


We find in the idea of the Constitution that j 
the right of appeal in civil and criminal cases | 


is one of the fundamental prerogatives upon 


which the liberty of the people stands. To :. 


do away with this idea would be to set aside 
the dearest provision of the fathers, made in 
the bulwark of our national fabric, which serves 
as a preventive against oppression and a 
security to the enjoyment of civil liberty; 
without which, the people must become 
dwarfed in manhood and enterprise, and asa 


consequence energy, thrift, enterprise and © 
noble aspirations will cease to exist and § 


flourish under our national flag, and will seek 
some other land for encouragement and pro- 
tection. The framers of the Constitution, 
knowing this, and considering our situation, 
disadvantages, and our limited knowledge of 
law and of political government at that time, 


sought to make our national road to great- ¥ 


ness plain and easy, and to be understood by 
the whole people; hence, by the Constitution, 
they clothed the Supreme Court with appel- 
late jurisdiction in all cases of appeal.* 


The formal adoption of the common 
law came about in the earlier period of 
the Republic’s existence, by means of a 
statute which read :— 


Blackstone’s Commentaries, as revised and 
modified by Chitty or Wendell, and the 
works referred to as the sources of muni- 
cipal or common law in Kent’s Commentaries 
on American Law, volume first, shall be the 
civil and criminal code of laws for the Repub- 
lic of Liberia, except such parts as may be 
changed by the laws now in force, and such 
as may hereafter be enacted; and all laws and 
parts of laws conflicting with the provisions 
of this act be and the same is hereby repea led. 


*Page 526. 
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The Supreme Court in 1878 upheld a 
devise of real estate under a will by 
showing that the common law prin- 
ciples of wills, in the absence of a 
statute, had prevailed in Liberia since 
its earliestdays.* In the same year, the 
Court heldt that an offense not punish- 
able by any statutory penalty which 
would bring it before the Court of 
Common Pleas, could be punished by 
whatever penalty should be determined 
to be fair by applying the principles of 
the common law, and might come before 
the Court of Common Pleas, after all, 
on indictment. That a common law 
system of criminal jurisprudence was 
adequate for all the needs of justice, 
was the implication of a decision handed 
down as late as 1899. In that year the 
Supreme Court heldfthat statutes defin- 
ing specific crimes and punishments were 
not necessary, with Blackstone and Kent 
serving as guides in the application of 
common law principles, for the convic- 
tion of crime, and adjudged two prisoners 
guilty of assault and battery under the 
common law. One year later, however, 
in 1900, the Legislature saw fit to adopt 


* Roberts v. Roberts, p. 107; compare with Brown 
v. Brown, p. 14. 

t Paine et al. v. Republic, p. 101. 

tIn Flowers et al. v. Repu lic, p. 334. 


a criminal code, which was more specific 
than anything previously enacted. 

In view of the apparent adoption of 
the common law im toto by the young 
republic at the outset of its career, it 
might be supposed that the jurispru- 
dence of the country would be top- 
heavy; that the people would find them- 
selves overburdened with a mass of unin- 
telligible precedents and rules which they 
could not follow without great confusion 
and injustice. But this was not to be 
the result. Liberia was far more for- 
tunate than those older communities of 
the eastern hemisphere which erect be- 
tween jarring races a barrier of cum- 
brous organic law. The common law, 
though legally in existence in Liberia 
since an early date, was as a matter of 
history gradually made over into an 
organic law of the country by the process 
of adjudication as fast as the necessity 
arose. This process favored the com- 
plete assimilation of the common law 
tradition. The highest court has always 
had the good fortune, apparently, to be 
composed from the first of judges who 
have avoided pedantry and have labored 
to serve the ends of justice and increase 
the stability of the system that they 
have been called upon to administer. 
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Is the Unearned Increment of Value of Public Service 
Company Property Protected by the Constitution ? 


By FrRanK HENDRICK 


Of the New York bar; Author of ‘Railway Control by Commission’’; ‘‘The Power to Regu- 
late Corporations and Commerce’”’; ‘‘Policies, Reaction and the Constitution,” etc., etc. 


HE movement which has had for its 
purpose the solution of what is 
called the corporation problem has been 
characterized by a popular passion for 
new legislation and for the punishment of 
individuals. Preliminary to the settle- 
ment of the question must come a 
realization that new legislation is not 
necessary and that the responsibility 
for the misconduct of individuals is 
properly chargeable largely to the pub- 
lic. 

So far as the acts of business corpora- 
tions are concerned, the prevalence of 
wrong-doing can be explained only by 
the non-enforcement of the law by 


public officers and the timidity of 


judges applied to for relief. By busi- 
ness corporation is meant the ordinary 
trading or manufacturing corporation, 
in which the public is not concerned 
except in so far as it should be guarded 
from fraud. To be convinced that a 
corporation problem remains for settle- 
ment as to the private corporation, one 
must be unmindful of the vigor of the 
common law and the continued exist- 
ence of the judiciary. 

Absolutely distinct is the position of 
the public service corporation, 7. e., the 
corporation which has special rights or 
franchises necessarily tends to a mono- 
poly, and therefore requires con- 
stant supervision by the state. The 
special ‘“‘business” of such a corporation 
is to exercise a public function, to 
perform a service for the public, to use 
public property. Like the public it- 
self, such a corporation exercises the 
power of eminent domain. Through a 


grant from the public and by virtue of 
this power it acquires property. 

Private property condemned by such 
a corporation can be devoted only to the 
public purpose served by the corpora- 
tion and becomes therefore, to that 
extent, public property; a franchise 
granted by the public to such a corpora- 
tion can have no other purpose than the 
service of the public and does not by 
reason of the temporary exercise of it 
by the corporation for profit cease to be 
a public franchise. Whether tangible 
or intangible, property held by public 
service corporations remains, in a cer- 
tain sense, public property. 

A public service corporation cannot, 
therefore, exist except by using public 
property. How the corporation gets 
public property, to what use it puts the 
property, and to what extent it asserts 
dominion over what belongs to the 
public are questions to which the body- 
politic, the property of which is in the 
disposition of the public service corpo- 
ration, must attend at its peril. In 
fact, the word of the public service 
corporation enigma is that if the public 
administers its own property as an 
honest steward, it will be difficult for the 
public service corporation to offend. 

While it is difficult to state with 
distinctness the limits upon the power 
of taking land or disposing of fran- 
chises imposed upon the public service 
corporation, it is certain that as to both 
land and intangible property, the own- 
ership of the public service corporation 
never extends to the absolute domin- 
tum exercised by a private owner. 
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Land has, to be sure, been given to 
railroads, as a bonus, to be sold to set- 
tlers. The very purpose served by the 
corporation brings this proceeding into 
conformity with the rule that no more 
is to be taken than is necessary for the 
accomplishment of the public object.* 
In land taken to advance a public ser- 
vice, the corporation can never have 
the absolute fee. The reverter to the 
individual owner may be cut off by the 
condemnation of his fee and full com- 
pensation, but the abandonment of the 
public use must bring about a termina- 
tion of the control of the property 
taken from public ownership only for a 
public use. Land, easements, and fran- 
chises may well be conveyed without 
the destruction of the property, but the 
burden upon the land of continuing the 
public use cannot be shed by a mere 
transfer of ownership. 

Can a gas company, for example, by 
agreeing with a competitor not to exer- 
cise a franchise or not to devote land 
to the public purpose for which it was 
acquired, prevent the reverter of the 
franchise to the public and, as insepa- 
rable from the intangible franchise, the 
tangible property indispensable to its 
continued exercise? Admitting that 
fairness would demand the compensa- 
tion of the company for the loss of 
tangible property, should that loss be 
estimated at more than the actual loss 
sustained, 7. e., should the supposed loss 
be so compensated by payment by in- 
dividuals or the public to the company 
of the value of the property in the 
market for its most profitable purpose, 
father than exactly the actual total 
cost to the public service company? 
Should a public service company be 
permitted to convert public property 
into private property and to its own 
profit by its own wrong, or by an un- 


*Mills, Eminent Domain, §49 and cases cited. 


warranted extension of its powers? If 
this is not permitted to be done by an 
abandonment of the public service, 
should the same result be attainable 
during the continuance of the public 
service? Gas companies, for example, 
may find it more profitable to deal in 
realty held for the purposes of their 
franchises than to limit themselves to 
the manufacture and distribution of 
gas. Unfortunately, under their fran- 
chises, they levy a sort of tax, propor- 
tioned to the benefit, for the public 
service performed by them. The as- 
sessment must be reasonably appor- 
tioned to the cost. In assessing the 
cost of the manufacture of gas, may the 
supposed market value of lands and 
franchises be taken as the basis? In 
other words, does the growth of a com- 
munity, and the consequent creation 
of an unearned increment in the value 
of the franchises of public service and 
the property devoted to the exercise of 
these franchises, result in no benefit to 
the community, but only in the main- 
tenance of a high rate of charges for the 
public service, adequate to the payment 
to the bondholders and stockholders of 
the corporation of returns upon the 
bonding and capitalization of the un- 
earned increment? 

So predominant has become the pub- 
lic service as an element, not only in 
social, industrial, and commercial prog- 
ress, but in the cost of living of the 
average man, that the old abstractions 
of rights and liberties seem unreal in 
the face of a threatened peril of social, 
industrial, and commercial slavery en- 
forced by appeals to the Constitution 
of the United States. An examina- 
tion, however, of a few fundamental 
principles will show that the law does 
not aid, but properly asserted prevents 
the substitution of private for public 
ownership of the common wealth. The 
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pertinency and importance of these 
principles were demonstrated in an 
opinion of Mr. Justice Lacombe* jus- 
tifying a temporary injunction against 
the enforcement of the eighty-cent gas 
rate by the New York commission. 
Mr. Justice Lacombe said: 

“Under the authorities, in fixing the 
rate to be charged for ‘public service’ 
by private corporations, two elements 
of calculation are of fundamental im- 
portance: what is the true present 
value of the property embarked in the 
enterprise? and what, in view of the 
risks of the business, is a fair annual 
percentage of returnthereon’?.... In 
estimating the value of the property of 
complainant embarked in the business, 
the commission reached the conclusion 
that the franchises under which it has 
laid mains and is delivering gas, and 
which are a part of its property, should 
be considered as of no value whatever, 
although the state, through the action 
of its taxing officers, has declared that 
they were worth several millions of 
dollars. It is suggested that some of 
these franchises have expired or lapsed 
in some way. The complainant has 
taken over the franchises of many dif- 
ferent corporations, granted at different 
times. The reason assigned by the 
commission for not including the value 
of the franchises is that ‘they were 
granted by the people without compen- 
sation.’ That is so. These fran- 
chises were granted many years ago 
when there seems to have been no in- 
telligent appreciation of the fact that 
they might become enormously val- 
uable, when reckless improvidence was 
the rule, and all sorts of franchises were 
given away without any provision for 
securing to the state its fair share of un- 
earned increment thereon. Nevertheless, 


*Consolidated Gas Co. v. Mayer, 146 Fed. 150, at 
p- 156. 


when the state offers a franchise to 
whoever will take it without requiring 
any money return thereon, and for the 
sole consideration that the taker shall 
promptly, continuously, and fully de- 
velop it by the expenditure of its own 
money, and such offer is accepted, and 
the terms of the agreement carried out 
by the taker, there results a contract, 
which, with due consideration of all 
proper conditions and limitations in- 
herent in the nature of the particular 
contract, is as much within the pro- 
tection of the Constitution as are all 
other contracts. If the state, twenty- 
five or thirty years thereafter, should 
say to the taker: ‘We were very im- 
provident in not providing that you 
should pay us something each year for 
this franchise; therefore hereafter you 
shall pay us eight per cent annually on 
$10,000,000 or $20,000,000, or we will 
evict you from the franchise,’ it might 
find itself embarrassed by the provis- 
ions of the Constitution in thus under- 
taking to avoid the results of its own 
improvidence. A franchise, whatever 
its value may be, which has not ex- 
pired nor lapsed, nor been in some way 
forfeited, is property in the hands of its 
holder. There is force in the argument 
that when the state says: ‘We will 
value this property at several millions 
of dollars when we tax you on it, but at 
nothing at all when we fix the rate you 
may charge for your product in order 
to receive an eight percent return on your 
property,’ it is seeking to accomplish 
by indirect methods what it might not 
be able to accomplish directly.” 

The argument upon the regulation 
of public service corporations must be 
based, apparently, upon a definition of 
the ‘‘property’” of such corporations. 
The use of public property and the ex- 
ercise of a common or public calling has 
no necessary relation to corporate ex- 
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“A railroad,’’ for example, “‘is 


istence. 
a public highway and none the less so 
because constructed and maintained 
through the agency of a corporation 
deriving its existence and powers from 
the state.”* “A railroad’s right of 


way has, however, the substantiality 
of a fee and it is private property even 
to the public in all else but an interest and 
benefit in its uses.”t Both corporations 
performing public services and the peo- 
ple beneficially interested have rights 
in the property used in the exercise of 
public franchises.f It is nowhere as- 
serted that the property of a public 
service corporation is held as absolutely 
as that of a private individual. Whether 
the limitation is viewed as upon the 
property of the public or upon that of 
the corporation, that of the corporation 
is something other than private. That 
a public service corporation administers 
its property as the servant primarily of 
the public was held in Erie & N. E.R. 
R. Co. v. Casey, by the Supreme Court 
of Pennsylvania.|| Though the author- 
ities certainly afford a pretext for con- 
troversy upon the nature of the corpora- 
tion’s property, the only real basis for 
discussion is found in dicta of judges 
who did not sound the depths of the 
question of property. That it is funda- 
mental and preliminary to discussion of 
the justice of a particular public regula- 
tion was clearly shown by Jeremiah S. 
Black in his address delivered before the 
Judiciary Committee of the Pennsyl- 
vania Senate, at the session of 1883, on 
“Corporations under Eminent Domain.” 
The cases leave no doubt as to the char- 
acter of the property interest of the pub- 
lic service corporation. A truer public 
appreciation thereof is evidenced by the 


aM Mr. Justice Harlan, in Smyth v. Ames, 169 U. S. 


mi ig ag Union Telegraph Co. v. Pennsylvania, 
5 

t Smyth v. Ames, 169 U.S. 466. 

|| 2 Casey, pp. 307-324. 


creation of franchise bureaux, watch- 
fulness against private encroachment 
upon public property of municipalities, 
the limitation of franchises to short 
terms, and the requirements that the 
accounts of public service corporations 
shall expose transactions in public prop- 
erty to constant publicity.* 

Everything used by a public service 
corporation is impressed with a trust in 
favor of the public. The franchises of 
corporations having public duties to 
perform, such as railway companies, 
canal companies, turnpike companies, 
gaslight companies, and the like, cannot 
be alienated or seized under judicial 
process by creditors, without the con- 
sent of the legislature, because this 
would disable them from discharging 
the public duties they have assumed, 
and in consideration of which they have 
been granted to them.t Nor can a 
railway, without legislative authority, 
turn over to another company its road 
and the right to use its franchises in 
respect of the same, and thereby ex- 
empt itself from the responsibility of 
the conduct and management of the 
road, and from the performance of its 
public duties in connection therewith. 
Whatever property the corporation uses, 
it must acquire from the prior owner, 
whether an individual or a municipality, 
and in the acquisition the purposes for 
which the property is to be used must be 
defined. Protected as property, not 
even the dissolution of the corporation 
by the legislature will divest the owner- 
ship.|| 

There is a distinction between the 
estate which a corporation may take 
for the purposes of alienation and the 





* Order issued December, 1908, by New York 
Public Service Commission. 

t Cyclopedia of Law and Procedure, vol. 10, p 
1090, and cases cited. 

¢ Cyclopedia of Law and Procedure, vol. 10, p 
1092, and cases cited. 

l| People v. O’Brien, 111 N. Y. 1. 
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estate which it may take for purposes 
of enjoyment. If a corporation may 
take land with the power of conveying 
it, the title of its grantee will not be 
affected by its subsequent dissolution.* 
Where a corporation takes a determi- 
nable fee for the purposes of enjoyment, 
the land should upon its dissolution 
revert to the original grantor or his 
heirs.| But the grantor to a corpora- 
tion always divests himself of his fee and 
in condemnation proceedings asserts 
his claim to compensation as for a total 
loss, both of the present ownership and 
the reversion. If a corporation is au- 
thorized to purchase land for certain 
purposes, and for no other, a deed of 
land executed to it, by one having ca- 
pacity to convey, will vest title in it, 
which title can be assailed, on the 
ground that the purchase is ultra vires, 
only by the state or by a shareholder 
but not by the grantor.t The owner’s 
right to object to a taking by condemna- 
tion must be made before the date of 
vesting of title by the order of a court. 
A court of justice will not aid a corpora- 
tion to do that which is impliedly for- 
bidden by its charter or by the law.| 
Upon the dissolution of a private cor- 
poration, all its estate, whether con- 
sisting of lands or goods, passes into 
administration, for the benefit of its 
creditors first, and its shareholders 
afterward.§ But inasmuch as neither 
the creditors nor the stockholders of a 
public service corporation can sustain 
a relation of ownership to the land of 
the corporation except as successors to 
the rights of the corporation in that 
land, it is certain that, when abandon- 
ment is definitely made of the use for 

* People v. O’ Brien, 111 N. Y. 1. 

t 1 Blackstone 484. 

t Hough v. Cook County Land Co., 73 Ill. 23, 24 
Am. Rep. 230. 

|| Pactfic Railroad Co. v. Seely, 45 Mo. 212; Case 
v. Kelly, 133 U.S. 21; 10S. Ct. 216, 33 L. Ed. 513. 


Health v. Barmore, 50 N. Y. 302; Cyclopedia of 
Law, X, 1131; XXI, G6 a. 


which the land was acquired, the private 
ownership of the grantor to the public 
service corporation having been extin- 
guished by purchase, the only possible 
reversionary of the fee is the community. 

As, however, the jus disponendi is an 
incident of ownership, whenever a cor- 
poration has the power to own land it 
has the power to dispose of it in like 
manner, as a natural person might do.* 
Although as against the state the cor- 
poration may not have the power to 
hold land to which it has acquired a 
fee-simple title, and although it may 
hold it subject to the constant risk of 
intervention by the state, yet, until the 
state intervenes to escheat it, the cor- 
poration may transfer it to another and 
pass a good title to him. A private 
corporation may grant to another cor- 
poration the right to use such land for 
any purpose within the powers of the 
grantee, although such purpose was not 
within the powers of the grantor.t 
Although a corporation may not have 
power to hold particular land for the 
reason that it is not required for the 
purpose of the corporation, yet it may 
sell such land and pass a good title to 
the purchaser.$ But the corporation 
can transfer only such right to the exer- 
cise of its franchises with reference to 
the land as the statutes creating and 
regulating it permit and it actually 
enjoys.|| It is in the relation of the 
franchise to the land and other prop- 
erty that the value of the land and of the 
franchise principally consists. The only 
substantial value of the tangible prop- 
erty is the right to use it in connection 
with the franchise, and hence it is in- 


* Benton v. Elizabeth, 61 N.J.L. 411, 39 Atl. 683, 
906, affirming 41 N. J. L. 693, 40 Atl. 1132. 

t Ibid. 

} Freeman v. Sea View Hotel Co., 57 me Eq. 68, 
40 Atl. 218; Reddell v. J. B. Watkins Land Co., 
(Tex. Civ. App.) 37S. W. 608; Beggaley v. Pitts- 
burgh (etc.) Iron Co., 90 Fed. 636, 33 C. C. A. 202. 


|| Blair v. City of Chicago, 201 U.S. 400, 481, 488. 
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cidental to the franchise.* An exten- 
sion of such right would violate property 
rights of the community, especially of 
a municipality.t ‘The present value 
of the property embarked in the enter- 
prise” of a public service corporation 
adverted to by Mr. Justice Lacombe, 
has, therefore, attributes of precarious- 
ness not suggested by a consideration of 
the private property rights protected by 
the Constitution of the United States. 
The community’s right in public prop- 
erty is certainly no less sacred than that 
of its servant holding the property for 
a public purpose. Nothing short of 
abandonment of the use defined in the 
acquisition of the property will be a 
cause of a reverter to the public. Noth- 
ing but the consent of the body-politic 
will extend the ownership of the corpo- 
ration beyond the use already defined. 
The use, then, is the thing really owned 
by the corporation; the use is a benefit 
running to the public. 

The reversion, then, of all property 
of public service corporations, as well 
as the user, is held for the public. 
This principle affords the broadest and 
the most justifiable basis for the public 
regulation of their affairs. Public bodies 
proceeding upon this principle will 
not only avoid the pitfalls which are 
now regarded as guide posts in the path 
of regulation, but they will attain suc- 
cess by processes largely automatic. 
If, for instance, the property belongs 
to the public, subject to and inseparable 
from the exercise of the public service 
franchise, what constitutional provis- 
ion is violated, as is suggested by Mr. 
Justice Lacombe, by taxation or regu- 
lation ‘‘securing to the public its fair 
share of unearned increment thereon?’ 

* Metropolitan St. Ry. Co. v. Tax Commissioners, 
174 U. S. 417, affirmed U. S. 

Matter of New York and Long Island Bridge, 
148 N. Y. 540, 557; Cahill v. Hogan, 180 N. Y. 304. 


t Consolidated Gas Co. v. Mayer, 146 Fed. 150, 
at p. 156. 


Neither tangible property nor franchise 
is taken away by regulation of the exer- 
cise of the franchise or by taxation of 
both the franchise and the tangible 
property. Neither is directly touched; 
taxation and regulation are directed at 
a distinct property created by the 
exercise of the franchise in conjunction 
with the tangible property. The gov- 
ernment does not guarantee the value 
of either stocks or bonds. It does not 
guarantee even the value of tangible 
property or franchise. It must, how- 
ever, guarantee the proper service of 
the public by those using public prop- 
erty in the exercise of a franchise, and 
the reasonableness of charges to the 
public. Charges based upon the bond- 
ing or capitalization of unearned in- 
crement in the value of tangible prop- 
erty above its cost and of franchises 
above their cost are by that very fact 
unreasonable and should be prohibited. 
The constitutional protection of the 
private property of a public service 
corporation cannot be supported upon 
any principle that does not take into 
account the nature of that property and 
the interest of the public therein. 

The justification of regulation, there- 
fore, far from being negatived by the 
attribution of value to special fran- 
chises as property by the New York 
Franchise Tax Act, is actually sup- 
ported thereby.* ‘We regard the tan- 
gible property,” said the Court of 
Appeals,t ‘‘as an inseparable part of the 
special franchise mentioned in the stat- 
ute, constituting with them a new en- 
tity, which as a going concern can 
neither be assessed nor sold to advantage 
except as one thing single and entire.” 
The new entity may be taxed as income- 


* Special Franchise Tax Law, Laws 1899, chapter 
712; upheld in Metropolitan Street Ry. Co. v. Com- 
misstoners, 174 N. Y. 714; affirmed in 199 U.S. 1. 


t Metropolitan Street Ry. Co. v. Commissioners, 
174 N. Y. 714. 
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producing property and valued for 
purposes of taxation in proportion to 
earnings.* Yet to base charges to the 
public upon a capitalization based upon 
earnings would be to form a vicious 
circle of increased charges and increased 
capitalization without issue and without 
limit. There is no basis of property 
value in such a proceeding upon which 
a constitutional principle can impinge. 
The total cost of both tangible and in- 
tangible property may be considered. 
In self-protection the corporation must 


* Goin of Hon. Martin Saxe, referee, in Pecple 
ex rel. Brooklyn (etc.) R. R. Co. v. Tax Commis- 
stoners, N. Y. Law Journal, March 5, 1907. 
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prove such value; a “physical valua- 
tion” is its salvation. Public regula- 
tion is really not a matter for litigation 
but only of bookkeeping. Every con- 
sumer should have all the facts easily 
accessible upon which to base his appeal 
to a court against an unreasonable rate. 
Every intending investor should have 
the facts upon which true values are 
estimated. Only holders of bonds and 
stockholders already deceived by in- 
flated values and insisting upon their 
right to tax future generations can 
object to an open book and a square 
deal between the public and its servants, 
the public service corporations. 





Theodore Roosevelt 


By Harry R. BLYTHE 


Iron is in his blood. He lives to fight, 
To yield not, fear not, nor retreat; 
Give him the giant odds that mean defeat— 
He still fights on! Whatever he deems right 
He guards with the reserve-corps of his might; 
Swiftly he strikes. His triumphs are complete; 
He has no flag of truce. The foe must meet 
Him face to face, or safety find in flight. 


More men like him we need! Who dare to face 
The odds he craves, and give their very blood 
For sake of principle. The groping race 
Through such as he finds better brotherhood; 
There lives no foe that ever can erase 
The record of his battles for the good. 





His Honor—The Judge 


By FRANK WARREN HACKETT 


HE respect exhibited by the bar 
and by the people of the United 
States towards the individual person 
who occupies judicial office greatly helps, 
no doubt, the Judge himself in preser- 
ving a like measure of regard for his 
brethren of the bench. Rarely does it 
happen that a judge permits himself to 
speak disparagingly of the attainments, 
or of the acts of another justice with 
whom he is associated. The writer of 
a dissenting opinion may upon occasion 
go so far as to treat with scarcely veiled 
contempt the reasoning put forward by 
the majority of the court, but he is 
most careful even in this extreme in- 
stance to maintain an outward show of 


deferential regard for his mistaken 
brethren. 

Every lawyer knows with what scru- 
pulous care the secrets of the consulta- 


tion room are guarded. If discord at 
times has its way there, the world out- 
side as a rule hears nothing of it. No 
volume entitled ‘‘The Confessions of a 
Judge” has yet been published, nor is it 
likely ever to be announced. Of course, 
the ‘inside history” of many a hard- 
fought cause might furnish interesting 
material for the man who ‘“‘writes things 
up for the magazines”; but details as 
to the process by which courts manage 
to reach a decision in difficult cases will 
continue, we may be sure, to be hidden 
from the eye of the public. 

An unwritten rule of the court-room 
Tequires every one present to behold in 
the person of the Judge the grave and 
dignified office that he is administering. 
Members of the bar instinctively accord 
to “Your Honor’ a large measure of 
consideration, whether they are address- 


ing that personage upon the floor of the 
court-room, or chance to meet him 
upon the street. This deep-seated re- 
spect for the office, familiar as it is, 
plays a significant part in holding all 
good citizens to abide by the law itself. 

Where several judges sit together as a 
bench, the court acquires a character 
of itsown. It may be a strong tribunal, 
or a weak one, according as its mem- 
bers are well-equipped intellectually, or 
the reverse. In an appellate court one 
or two at least of the judges are sure 
to be lawyers of ability. There have 
been periods when a single member of 
the court was seen to tower head and 
shoulders above his fellows. Fortunate 
is it when in the event that such superi- 
ority exists, it marks the occupant of 
the office of Chief Justice. That bench 
where sits a truly great judge, may be 
depended upon not only to reach sound 
conclusions, but to put forth decisions 
marked by uniformity and by con- 
sistency—qualities that prove helpful 
in building up a system of jurisprudence. 

It is related of Chief Justice Shaw 
that once he happened to enter the con- 
sultation-room just in time to hear the 
closing words of the draft of an opinion 
that one of the judges had been reading 
as the language of the court. ‘“‘What!”’ 
exclaimed the Chief Justice, in a tone of 
surprise, “‘I did not so understand it.” 
He then concisely stated the facts, and 
applied certain principles of law, with 
such precision and aptitude that the 
other judges voted straightway to re- 
verse their former action. If this inci- 
dent really occurred, we have here at 
least one example where no great harm 
could have attended the divulging of a 
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secret, which took place, it is probable, 
only after the lapse of years. 

Instances are not unknown to the 
bar where a court has decided a case, 
and assigned to one of its number 
the preparation of the opinion; the 
judge has gone ahead with his task of 
setting out the reasons for the conclu- 
sions agreed upon, only to discover after 
he has proceeded for some distance, that 
he finds it impossible logically to sup- 
port the views which at the conference 
he together with the others had deemed 
controlling. The result has been a re- 
consideration, and a reversal of a deci- 
sion which at first had approved itself 
as just and sound. Such are the uncer- 
tainties of the law, not easily explained 
to clients. 

That the Supreme Court of the United 
States in several instances has divided, 
five to four, upon the decision of im- 
portant questions (chiefly those of a pub- 
lic nature) has by no means escaped 
notice. The circumstance, however, 
calls for no special comment. While a 
nearer approach to unanimity is desir- 
able, the record as it is serves to illus- 
trate the truth that many a legal 
controversy presents a turning-point, 
where, whichever way the judgment 
goes, it remains that strong and con- 
vincing argument can be adduced upon 
either side. 

The following bit of pleasantry is 
familiar to old practitioners, though it 
has been credited to more than one other 
judge than the true author, who was 
the late David K. Cartter, for many 
years Chief Justice of the Supreme Court 
of the District of Columbia. A man of 
large frame, his face pitted with small- 
pox, Cartter had a slight impediment of 
speech, which he overcame in a moment 
by an explosive utterance. He was 
noted for a refreshing contempt of forms 
and technicalities, as well as for exhibi- 


tions of wit, that, to say the truth, were 
at times not over and above refined. He 
seldom looked into a law book, and 
never but once, so it is said, had he 
reduced an opinion to writing. Cartter’s 
instinct for doing exact justice carried 
him by the quickest path to the real 
merits of acause. His conceptions were 
usually sound—his reasoning forcible 
and logical. 

At an evening entertainment in Wash- 
ington one of the Associate Justices of 
the Supreme Court of the United States, 
coming up to Cartter, shook him by the 
hand and began to rally him on account 
of a decision which the Supreme Court 
had just announced reversing the court 
of the district. Chief Justice Cartter, re- 
turning the greeting in a manner quite 
as hearty, made prompt disposition of 
his stammer by ejaculating: ‘‘All right, 
M—-; the only advantage your court has 
over ours (aside from the salary) is that 
you fellows on the Hill have the last 
guess.” 

There are two qualities which should 
combine in the man to make one a good 
judge,—first, a thorough knowledge of 
the law, and next a readiness in the 
dispatch of business. Common sense, 
that splendid quality in every walk of 
life, bears a special value when pos- 
sessed by an occupant of the bench. 
The bar, with all its tendency to criti- 
cise—a disposition not infrequently 
sharpened where counsel are smarting 
under a sense of unmerited defeat be- 
cause of the action of the court,—is 
really tolerant and considerate in its 
estimate of judicial worth. Aware that 
all of us are fallible, the profession seeks 
to discover in the person of the judge 
respectable attainments. If it finds 
them, and. sees likewise a temperament 
indicative of fairness and of an earnest 
desire to reach just results, the bar for 
the most part is perfectly satisfied. 
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Fortunate for the due administration 
of justice is it that the bar and the 
bench are uniformly in accord. Indeed, 
it is this hearty support by lawyers who 
practice before a court that renders 
judicial life, as a rule, so grateful and so 
enjoyable. A judge at once feels rea- 
sonably sure that his bar not only view 
him with kindly regard, but entertain 
towards him, with a possible exception 
here and there, a genuine affection. The 
circumstance that the intercourse be- 
tween lawyers and the judge is perfectly 
open, and devoid of personal prejudice, 
affords an opportunity for the rapid 
growth of cordiality. 

The tributes which upon special occa- 


Washington, D. C. 


sions are paid by the bar to the memory 
of a judge who, after years of service 
has retired from the bench, or has died 
at his post, abundantly testify to the 
kindly nature of that relation which ex- 
ists between the bench and members of 
the bar. The record of these occasions 
demonstrates how sincere is the esteem 
with which practitioners, both the young 
and the old, regard the man who has 
long and ably administered the judicial 
office. Moreover, the value of this 
admirable personal relation in fur- 
thering the cause of justice, and thereby 
advancing the interests of the com- 
munity at large, is not easily to be over- 
estimated. 





A Remarkable Will Case 


By Lawrence IRWELL 


[For obvious reasons the real names of the persons involved in this case are not given.] 


T the time when the trial took place, 

the case of Grantham v. Garland did 

not excite any particular attention. 
Although it was a will case, it was not 
reported in the newspapers, probably 
because it appeared to be devoid of 
sensational features. The circumstances 
were, on the face of them, very ordinary, 
and such as may come before any sur- 
Togate’s court. There were, however, 
some extraordinary features which made 
it almost unique. The facts as sub- 
mitted to the court were briefly as fol- 
lows: An old gentleman formerly in the 
grain business, Joshua Garland by name, 
had died possessed of about three- 
quarters of a million dollars in real and 


personal property and leaving two sons 
and a nephew, George James Grantham, 
his sister’s only child. The two sons, 
Arthur and Thomas, were not exactly 
model young men. Arthur, the elder, 
though good-hearted and a gentleman, 
was unreasonably careless in money 
matters. Thomas, the younger, was 
without redeeming virtues of any kind. 
Old Mr. Garland, himself careful to the 
point of parsimony, and a rigid stickler 
for the proprieties, had long ago quar- 
reled with both his sons, and had trans- 
ferred all his favors to his nephew, 
George J. Grantham. The latter was a 
young man after his uncle’s heart— 
a steady, shrewd boy with considerable 
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business capacity, who had bought the 
controlling interest in a brewery which 
was doing a good business. He lived 
with his uncle, whose right hand he 
was, and the old gentleman made no 
secret of the fact that his nephew would 
inherit most, if not all of his property. 

On first quarreling with his sons ten 
years before, Joshua had destroyed his 
former will and had made a new one 
in George Grantham’s favor; and not- 
withstanding his lawyer’s remonstrance 
he had positively refused to leave any- 
thing to either of his sons. If he had 
left this document with his attorney 
or with a trust company, there would 
have been little trouble after his death. 
But he insisted upon keeping it himself, 
and the result was that when he died 
the document was nowhere to be found. 
Every possible place was searched, every 
inquiry made, but to no avail. Arthur 
Garland therefore applied for an order 
for administration of his deceased father’s 
estate. His cousin promptly opposed 
such a proceeding. The consequence 
was that the case came before the 
probate court for trial. 

The nephew’s attorney argued that it 
was contrary to all reason and proba- 
bility that his uncle would have des- 
troyed his will himself, thereby trans- 
mitting his whole property, as he must 
have known he would be doing, to his 
two sons, with whom he was not on 
friendly terms; that the deceased had 
often stated his intention of leaving the 
bulk of his property to his nephew, 
and that, on the whole, the explanation 
on which the other side relied was in 
view of the facts impossible. 

The brothers Garland, on their part, 
contended that their father had des- 
troyed the will himself; and they pro- 
duced a couple of letters written by the 
deceased to Arthur shortly before his 
death, showing some sign of relenting. 
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Many witnesses were called in sup- 
port of both sides, and the judge decided 
in favor of the sons. It was quite 
natural, he considered, that towards the 
end of his life the old gentleman might 
have wished to repair what was cer- 
tainly an act of injustice towards his 
own children, and he therefore held 
that Joshua Garland had died intestate. 

Thus the two brothers came into the 
whole of their father’s estate, George 
Grantham’s lawyers having told him | 
that it would be useless to appeal. 
Nevertheless, this young man did not | 
take his defeat well. He insisted that | 
he had been cheated out of his uncle’s 
estate, although he could not explain 
how his cousins had managed to get 
hold of the will, for neither of them had 
been inside their father’s house for ten 
years. Still, it might not have been 
very difficult to bribe some person in 
his employ. 

George Grantham had a particular 
reason for disliking Arthur Garland. 
The two men had fallen in love with the 
same girl. She had refused the model 
young man and accepted his cousin. 
With George, the bitterest point in his 
failure to win the suit was not the loss 
of the money, but the fact that Arthur 
could now marry Ethel Watson, a thing 
which his serious indebtedness and his 
lack of funds had hitherto made impos- 
sible. 

“If the will has been stolen,” said 
Grantham to his attorney, whose name 
was Marsden, “‘you have the draft of 
the will, and we could offer it for pro- 
bate if we could show that the will 
itself was stolen.” 

“Certainly,” was the reply, “but the 
hypothesis rests upon no substantial 
basis. If there were any thief, he could 
be relied upon to keep silent for his 
own sake.”’ 

“I intend to drag the truth from 
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him,” answered George Grantham, with 
determination. 

Marsden, the lawyer, received a check 
for his services, and thought no more 
about the matter until eighteen months 
later. Then he was suddenly reminded 
of the case by a flurried visit from Gran- 
tham, who entered the office in excite- 
ment. 

“Mr. Marsden,’ said Grantham, ‘I 
came to tell you about what I received 
this morning, but you'd better take a 
look for yourself.” 

He drew a long envelope from his 
pocket. The lawyer hastily drew out 
the contents, and said’: ‘‘That’s the will, 
I’m sure. Where did you get it?” 

“It reached me by mail. No letter 
accompanied it. I was thunderstruck.” 

“Very extraordinary. The handwrit- 
ing of the address is strange to you, I 
suppose ?”’ 

“Completely.” 

“T notice by the postmark that it was 
mailed in Franklin Square. We'll see 
if we can trace the sender.” 

“You will take the necessary steps to 
probate the instrument?’’ asked Gran- 
tham, somewhat nervously, the lawyer 
thought. 

“I will give the matter my prompt 
attention,’ Marsden replied. 

The client took his departure, with a 
suppressed excitement in his manner 
that Marsden felt at a loss to explain, 
and left the lawyer still holding the 
envelope in his hand. He held it up 
to the light and subjected it to a careful 
scrutiny. He happened to get it in 
such a position that the light shone 
through it, and he then noticed that it 
was more opaque at the lower end than 
elsewhere. He immediately thrust in 
his hand to explore the cause, and dis- 
covered a thin slip of paper clinging to 
the side, which had evidently escaped 
Grantham’s observation. 


He drew out the slip. To his disap- 
pointment, it proved to be not a com- 
munication from the sender, but merely 
a receipted restaurant bill which had 
evidently got into the envelope by acci- 
dent. 

Then it dawned upon Marsden that 
this slip might serve as an important 
clue. It also occurred to him that 
what a rogue does by accident is often 
a better key to his secrets than what 
he does designedly. On the top of the 
restaurant bill were the words ‘Hotel 
Comet, 34 West Madison Street,’’ and 
also a date—that of the day before 
yesterday. 

Marsden went directly to the restau- 
rant, where he ascertained from the 
cashier that the number on the check 
indicated a waiter named ‘‘Peter.’’ Mr. 
Marsden stated the object of his visit 
to Peter, who soon recalled a man with 
his arm in a sling. 

“He told me that his right hand had 
been so badly hurt in a railroad wreck 
as to make him unable to write, and he 
asked me to address an envelope for 
him.” 

“To whom did you address it?” 

“I can’t remember, but the street was 
‘Bryant.’ ” 

“Is this the envelope which you ad- 
dressed?’ asked the lawyer, producing 
the one which Grantham had left at his 
office. 

“That’s my writing? 
man I addressed it to?” 

“No, I’m a lawyer, and if you can 
tell me a little more about the man I 
can reward you. What was he like?” 

“He was just an ordinary looking 
man—brown hair, clean-shaved and 
medium size, if I remember.” 

“If he should come again, I want you 
to telephone to me. This is my card, 
and here’s a ten-dollar bill. Wait a 
minute! I think my client, Mr. George 


Are you the 
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J. Grantham, the owner of the Sun 
Brewery, would like to talk with you. 
Can you arrange to come to my office 
the day after tomorrow between ten 
and eleven?” 

“Yes, sir.” 

Promptly at ten o’clock in the morn- 
ing of the second day following, George 
Grantham entered Marsden’s office. He 
had hardly had time to sit down before 
a man entered who stared hard at 
Grantham, his face showing signs of 
great surprise. 

“So you’ve found the man,” he re- 
marked. 

“Found whom?” ejaculated Marsden, 
frowning perplexedly. 

“Why, this man (pointing at Gran- 
tham). He’s the one as asked me to 
direct that envelope.” 

Joshua Garland’s will, although gen- 
uine, was never presented for probate 
by the sole beneficiary, his nephew, 
George James Grantham. That extraor- 
dinary man, who evidently cared little 
for money, being fully determined to 
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punish the woman who had refused to © 
marry him, as well as his favored 
cousin, had hit upon the expedient of | 
suppressing his uncle’s will. As a re | 
sult, Arthur and Thomas Garland had F 
divided the whole of their father’s prop- 
erty. When George Grantham had rea- 
son to believe that his two cousins had 
disposed of a considerable part of their 9 
inheritance, he ‘“‘found’’ the will, and he | 
intended to take steps to get possession | 
of whatever remained of his deceased © 
uncle’s estate, the temporary posses- | 
sion of which by Arthur Garland was | 
essential to the carrying out of Gran- f 
tham’s diabolical plot, because without ff 
it the former could never have married. | 


Mr. Marsden was irate at his client’s © 


attempt to impose upon him, and his 
annoyance caused him to take a peculiar 
step. He insisted that unless the will was | 
destroyed then and there, the matter | 
would be brought to the surrogate’s | 
notice the following morning. This threat 


was effectual, and the document was 7 


burned before Grantham left the office. = 





Two Georgia Judges 


By L. B. ELLIS 


T has been about a hundred years 
since John M. Dooly first took a 
seat upon the Bench of Georgia, but his 
judicial keenness and strength are still 
held in honor, while his quick Irish wit 
can never be forgotten. Indeed, the 
very name of Dooly is associated with 
some of the most humorous traditions 
of the Georgia bar. An appreciative 
biographer says of him that, “‘like Charles 
II, Dooly could not only say good things 
to set off his bad deeds, but, what was 


more fortunate, could say them of the 
deeds themselves, and always thus gild 
the pills of impropriety which he admiz- 
istered to the public.” 

This judge it was who went to a noted 
faro-table and broke the bank during 
that very court-session in which he had & 
so eloquently charged the Grand Jury 
against the vice and crime of gaming. 
What was his excuse? ‘‘Gentlemen,” he 
modestly remarked, when the play was 
at an end, “finding that I could not 
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suppress this evil by juries, I have taken 
the only other method within my cog- 
nizance.” 

Judge Dooly it was too, who, becom- 
ing involved in an unfortunate dispute 
with a brother of the bench, Judge 
Tait, received from him a request for 
satisfaction by the code duello, then 


} widely in vogue throughout the South. 


Now Judge Tait had a wooden leg, and 
his adversary, receiving the challenge, 
replied with serene good nature that the 
two could scarcely fight on equal terms 
and hence he must in honor decline. 
But Judge Tait, more than ever indig- 
nant, wrote in return taunting him with 
rank cowardice, and repeated the de- 
mand for satisfaction on the field. 

Still preserving his equanimity, Dooly 
replied by saying that he was sorry to 
find himself mistaken in supposing his 
brother of the bench too magnanimous 
to take advantage of an adversary by 
putting up his old wooden leg against 


' twolive ones. “But,” he went on, “‘since 


you are determined to settle the matter 
in the way proposed, I am ready to 


» meet you at any place or on any day 


agreed upon, provided I am allowed to 


| put one of my own legs in a bee-gum!”’ 


This clever bit of strategy simply 
infuriated Judge Tait, who wrote in 
reply that, seeing he could get no satis- 
faction from such a craven, he now 
proposed to publish the affair all over 
the state. 

But still hisunruffled adversary proved 
impervious to threats and closed the 
belligerent correspondence with genuine 
Celtic blitheness! ‘Go ahead, my dear 
brother,’ he wrote; ‘“I’d rather fill all 


| the newspapers in Georgia than one 


coffin !’’ 

Dooly it was, again, who, while at a 
public dinner, fell into dispute with 
Major Freeman Walker, and, to make 
bad matters worse, kept firing away at 


his martial opponent until forbearance 
was at an end; the Major sprang up and 
came at his enemy with an uplifted 
chair. Dooly thereupon seized a carv- 
ing knife, and squared himself to do 
some very genuine execution. Several 
gentlemen instantly laid hold of the 
quite too well-armed judge, while only 
one seemed to think it necessary to lay 
a restraining hand upon the martial 
aygressor. 

“Stop, gentlemen,” cried Dooly, in 
impetuous tones, “stop! One of you will 
be enough to keep me from doing mis- 
chief. All the rest of you for God’s 
sake take hold of Major Walker!’’ 

Amid the ensuing laughter, hostilities 
came to a happy close, and the pleasant 
finale of a “handshake all round” closed 
the unique affair. | 

That portion of the Georgia Reports 
which is filled by the decisions of Chief 
Justice Logan E. Bleckley makes fasci- 
nating reading forlawyer or layman. His 
judicial opinions, models as they are of 
precision and perspicuity, intensely char- 
acterized, also, by sound judgment and 
correct apprehension of the law, are yet 
rich in imagery and metaphor, and scin- 
tillant with pure, spontaneous humor, a 
humor which, though trenchant, never 
sinks to buffoonery or farce. 

Scarcely another judge but Bleckley, 
in rendering the decision that, while the 
assets of a corporation may be seized by 
the Federal Courts, yet the body corpor- 
ate can not be dissolved, would have 
summed up the whole matter so aptly. © 
“Your money, not your life,”’ said he, 
“is the demand of the Bankrupt Act.” 

And no other but he could have said, 
when deciding that the purchaser of 
property from one who has no title, can- 
not recover the price unless he tenders 
back the property, ‘‘Restitution before 
absolution is as sound in law as in 
theology.” 
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One of the most delightful— and cer- 
tainly wholesome—of Judge Bleckley’s 
judicial opinions, is that rendered in a 
case where a wife’s property, bought with 
the hard earnings she had made by 
keeping boarders, was being defended 
against seizure by her husband’s creditors. 

“The legal unity of husband and 
wife,”’ pronounced the judge, “has in 
Georgia, for most purposes, been dis- 
solved, and a legal duality been estab- 
lished. A wife is a wife and not a hus- 
band, as she was formerly. Legislative 
chemistry has analyzed the conjugal 
unit, and it is no longer treated as an 
element but as a compound. A hus- 
band can make a gift to his own wife, 
although she lives in the house with him 
and attends to her household duties,— 
as easily as he can make a present to his 
neighbor’s wife. This puts her on an 
equality with other ladies, and looks like 
progress. Under the new order of 
things, when he induces her to enter into 
the business of keeping boarders, and 
promises to let her have all the proceeds, 
he is allowed to keep his promise if she 
keeps the boarders. It would seem that 
the law ought to tolerate him in being 
faithful to his word in such a matter, 
and we think it does.” 

Another verdict of his that will be 
held in grateful remembrance by the 
gentler sex is that containing the follow- 
ing sentiment: ““Between the passenger 
and the baggage, there is a relation be- 
yond that of mere partnership. When 
baggage is lost, it is not simply priva- 
tion,—it is bereavement.” 

That Bleckley is a master of epigram, 
no one can doubt who recalls how aptly 
he hit off appellate tribunals: ‘‘Some 
courts live by correcting the errors of 
others and adhering to their own.”” Or 
again, in regard to one of his own deci- 
sions: ‘‘Any one who seriously doubts 
the correctness of this ruling, may readily 


solve his doubts by studying law.” Or 
his comment when a sheriff, in answer 
to charges of dereliction of duty, claimed 
that he had acted under advice from a 
lawyer: ‘“‘We suppose, from the quality 
of the advice, that he must have ob- 
tained it gratis.” Or his quaint reply, 
when a young barrister had just com- 
pleted an impassioned and chivalrous 


plea in behalf of a female client: ‘In | 


protecting women, courts and juries 
should be careful to protect men, too, 
for men are not only useful to general 
society, but to women especially.”’ 

It is always more difficult to stop re- 


citing Bleckley stories and quotations § 


than it is to begin. For rare is a lawyer 
in Georgia, or in the South for that 
matter, who does not possess a well- 
stocked repertoire of “Bleckleyana.” 


But the present collection may well | 
be closed with a bit of a story that the { 


public has not yet gotten hold of. 

It was in the privacy of the Judge’s 
family circle, and one of the younger 
members was giving, rather excitedly, a 
detailed account of a “revival meeting” 
she had just been attending. 

“And, O Papa, who do you suppose 
went up and gave his hand to the min- 
ister and asked to be prayed for? It 
was Judge T—.”’ 

“No, no, my child,”’ remonstrated the 
father. ““Not Judge T—. You must be 
mistaken.” For Judge T— was an espe- 
cially upright friend and neighbor, gray- 
haired, benignant, and amiable. 

“But it was JudgeT—, Papa! And he 
asked for the prayers of the church be- 
cause he said he was such a dreadful 
sinner.” 

“What a sad hallucination,’ mused 
Mr. Chief Justice, in a hurt tone, and 
with a deprecatory shake of his head. 
“Why, Judge T— never committed a sin 
in his life. Or, if he did, it is barred 
by the Statute of Limitations.” 
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Review of Periodicals 


URISPRUDENCE takes the lead in 
the current magazines in the number 
of articles and perhaps in importance, 
although there are so many other valu- 
able papers noticed that the distinction 
may not be concurred in. Under the 
heads of bankruptcy, conflict of laws, 
constitutional and criminal law, evi- 
dence and suretyship readers will find 
articles that well deserve especial atten- 
tion. 
Admiralty. ‘‘Maritime Salvage and 
Chartered Freight,” by M. A. Rundell. 
Law Quarterly Review (vol. xxiv, p.385). 


In the April number of the same journal 
Mr. Birch Sharpe stated and discussed the 
following proposition: 

“When a ship under charter proceeding in 
ballast to an outward port, there to load and 
bring back a specified cargo, is rescued from 
danger under circumstances which entitle her 
rescuer to rank as a salvor in the courts of 
this country, can the salvor make good a 
claim for remuneration in respect of the 
freight then in course of being earned under 
the charter-party ?'’ 

Mr. Sharpe's conclusion was that chartered 
freight under such circumstances is not a 
subject of r -eitime salvage. Mr. Rundell’s 
analysis lea to the contrary view. 


Bankrupwy (Partnership). ‘Some 
New Aspects of Partnership Bankruptcy 
under the Act of 1898,’ by Charles M. 
Hough. Columbia Law Review (vol. 
viii, p. 599). 

Arguing for the full acceptance of the doc- 
trine of ‘“‘partnership entity,” declared to 
have arisen out of the blunt words “‘a partner- 
ship may be declared a bankrupt.” This 
doctrine would make a partnership insolvent 
when the aggregate of the joint property is 
not sufficient to pay the joint debts. 

“A partnership being now a person for 
bankruptcy purposes,—if some of the inci- 
dents of adjudication are inappropriate to 


such artificial personality the same condition 
has long existed as to corporations; it is also 
true that one object of bankruptcy proceed- 
ings is to relieve debtors, but it is quite as 
much an object to secure equitable distribu- 
tion of assets, and the latter procedure is 
first in order of time. Partners who wish 
release from liability have an open path be- 
fore them, but creditors who wish dividends 
and desire to prevent preferences must act 
quickly and should not be hampered by nice 
questions of possible solvency of possible 
partners. The legislature builded better than 
it knew, and the duty of the courts is to take 
the statutory words at their full value and 
not prevent relief by adherence to old defini- 
tions that do not square with the result 
promised by the act.” 


Biography. ‘A Great Judicial Char- 
acter—Roger Brooke Taney,” by Charles 
Noble Gregory. Yale Law Journal (vol. 
Xviii, p. 10). 

Constitutional Law (Judicial Power). 
“The Extent of the Judicial Power of 
the United States,” by Simeon E. Bald- 
win. Yale Law Journal (vol. xviii, p. 1). 

Arguing that the judicial power of the 
United States is limited to the cases enumer- 
ated in the Constitution, contrary to some 
observations of Mr. Justice Brewer in the 
recent case of Kansas v. Colorado, 206 U. S. 
46. These observations, Judge Baldwin says, 
were merely dicta. 

Charitable Bequests (Scotland). 
“Charitable Bequests,” by A. C. Black. 
Juridical Review (vol. xx, p. 227). 

Discussion of the Scotch cases interpreting 
the title. 

Consideration (England). ‘‘Considera- 
tion Under the Finance Act, 1894,” by 
P. J. Hamilton-Grierson. Juridical Re- 
view (vol. xx, p. 203). 


From the terms of the English Finance Act, 
1894, it is clear it was the intention of the 
legislature to treat transactions of gift as 
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dutiable, and transactions of sale and pur- 
chase as exempt from duty. This article 
considers the English cases in which it was 
necessary to decide to which class a trans- 
action belonged. 

Conflict of Laws (Domicile). ‘“‘Domi- 
cile in Countries Granting Extraterri- 
torial Privileges to Foreigners,” by 
Charles Henry Huberich. Law Quarterly 
Review (vol. xxiv, p. 440). 

The question discussed here is, Can a per- 
son acquire a domicile in a place where, by 
virtue of capitulation, treaties, law, or usage, 
he enjoys exemption from the operation of 
the ordinary local laws? The author does 
not take up the domicile of diplomatic agents 
and their suites, but limits himself to the 
acquisition of domicile in countries such as 
Turkey and China, where citizens or subjects 
of certain states are governed by their own 
national law. 

The power to acquire a domicile in such 
cases was denied by Mr. Justice Chitty in the 
much-discussed case of Tootal’s Trusts. A 
contrary view is taken by Judge Wilfley in 
a case recently decided. [In re Allen’s Will, 
United States Court for China, Shanghai 
Term, August 16, 1907. Pamphlet (not offi- 
cially reported). ] 

The increasing number of persons of British 
and American nationality permanently resid- 
ing in the Orient makes the question one of 
considerable practical importance. The Eng- 
lish view, it is submitted, is based on erron- 
eous conceptions of domicile and exterritori- 
ality. It is supported by the authority of a 
single case, has been vigorously attacked, 
and may yet be repudiated by courts not 
bound by the precedent. 

Mr. Huberich prefers the latter view. He 
says in summing up: 

“The acquisition of a domicile in a country 
granting exterritorial privileges is governed 
by the same principles of law as the acquisi- 
tion of a domicile in other countries. Where 
the requisite factum and animus are shown 
to exist there is no valid reason why an Eng- 
lishman or an American should not be held 
to acquire a domicile in China. In respect 
of all matters which private international 
law refers to the law of the domicile he would 
be governed by the Chinese law, the law of 
the territorial sovereign. The law to which 
he would be subject would be none the less 
the law of China because it provides that 


persons of British and American nationality 
shall be governed by such laws as their respec- 
tive countries may enact to govern their 
nationals in China. The legislative power 
of China extends to all persons and things 
within the territorial limits of the Empire; 
the British Parliament in legislating for 
British nationals in China acts merely under 
a delegation of authority. Such laws are 
operative within the territory of China only 
because China recognizes them as part of 
the law of the land. The Chinese law sub- 
jects certain persons owing allegiance to a 
foreign government to rules of law which 
may differ from those that are applied to 
persons of Chinese nationality, just as the 
common law subjects certain transactions 
having their origin in foreign countries to 
rules of law which may differ from those that 
are applied to transactions taking place in 
the forum. Nor is the principle affected by 
the circumstance that this law is administered 
by officials appointed by a foreign government. 

“It follows from these principles that if 
the so-called exterritorial privileges are with- 
drawn by the territorial sovereign, even in 
violation of treaties, the domicile acquired in 
such country would continue, the persons 
remaining subject to such rules of law as the 
state of their domicile makes applicable to 
them. It follows further that a change in the 
nationality of a person domiciled in a country 
granting exterritorial privileges may involve 
a considerable change in the applicatory law 
governing matters subject to the law of 
domicile.” 


Constitutional Law (Right to Dis- 
charge Servant at Will). “The Adair 
Case,”’ by Charles R. Darling. American 
Law Review (vol. xlii, p. 884). 


Arguing in favor of the decision of the 
United States Supreme Court that a law for- 
bidding a carrier from discriminating against 
a workman because of his membership in a 
labor union is unconstitutional. The author 
says, however, in conclusion: 

“The labor men have no just ground for 
finding fault with the decision in the Adair 
case, but they may pertinently ask whether 
the logic of that decision does not require the 
courts to say that any strike for any reason 
is lawful.” 


Criminal Law (Responsibility). ‘The 
Case of Marie Jeanneret,”’ by Charles F. 
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Folsom, M.D. American Law Review 
(vol. xlii, p. 801). 

A study by a distinguished physician, now 
dead, of several cases of abnormal criminals, 
especially that of Marie Jeanneret, a French 
nurse who committed eleven poisonings and 
six murders. Others mentioned are Jesse 
Pomeroy, whom Dr. Folsom thought respon- 
sible, ‘‘Slugger’’ Perry, John Wilkes Booth, 
Guiteau and Czolgolz. 


Extracts follow :— 


“The real question at issue was, in each 
case, whether there was any mental quality 
or lack of quality which inhibited a reason- 
able self-control and which was due to brain 
defect or disease of the mind. 

“Authority and precedent, which at least 
among English speaking people aim to voice 
the common law and common sense, in the 
main have held such people responsible for 
their criminal motives and acts; and they are 
supported thus far by the predominating 
weight of expert medical opinion, although 
individual views differ regarding them. There 
is another class of individuals . . . in whom 
there is no evidence of irresponsibility out- 
side of their criminal acts, and none indi- 
cated or suspected before them, where the 
question of insanity lies in the answer to the 
inquiry whether or how far there is in the 
crimes themselves inherent evidence of mental 
unsoundness. 

“... 1 should like to propose... an 
amendment to our laws so that the punish- 
ment for murder in the first degree shall be 
death or imprisonment for life, at the dis- 
cretion and judgment of the jury, with such 
instructions as the courts may give them— 
thereby following the precedent of the recent 
change in the United States law, even if not 
quite attaining to the admirable provisions 
of the French code. 

“If we could at the same time eliminate 
from our nosology and more particularly 
from our jurisprudence the term ‘moral in- 
sanity,’ we should confer a boon on the 
medical profession and the world at large 
like that which came from abolishing Jona- 
than Edwards's ‘original sin.’ ”’ 


Copyright (England). ‘‘The Origin 
and Growth of Copyright,” by W. F. 
Wyndham Brown. Law Magazine and 
Review (vol. xxxiv, p. 54). 

A history of English copyright legislation. 


Criminal Law. “Ignorance and Mis- 
take in the Criminal Law,” by Edwin R. 
Keedy. Harvard Law Review (vol. xxii, 
p. 75). 

“Ignorantia juris non excusat, ignorantia 
facti excusat is a maxim familiar to the lay- 
man as well as to the lawyer. The purpose 
of this article is to discuss the origin of this 
maxim; to consider the scope of its influence 
in criminal jurisprudence; to discover the ex- 
tent to which the decisions referring to it are 
founded upon general principles; and finally 
to determine what is the state of the law 
today regarding ignorantia juris and ignoran- - 
tia factt as defenses to criminal prosecutions.”’ 


Debtors’ Act (England). ‘Defects of 
the Debtors’ Act,” by ‘Appellant.’ 
Law Magazine and Review (vol. xxxiv, 
p. 17). ~ 


Deceased Wife’s Sister Act (Eng- 
land). ‘“Communicants and the De- 
ceased Wife’s Sister Act, 1907,” by 
G. A. Ring. Law Magazine and Review 
(vol. xxxiv, p. 66). 


Comments upon judicial and ecclesiastical 
interpretation of the act. 


Evidence (Prior Accidents). ‘“‘A Point 
of Evidence in Colorado,” by Arthur 
March Brown. American Law Review 
(vol. xlii, p. 834). 


In the case of Diamond Rubber Co. v. 
Harryman (Colo.), 92 Pac. 922, the Colorado 
Supreme Court in a suit for personal injuries 
received by tripping over a pipe projecting 
above the surface of a sidewalk, excluded 
evidence that other persons had tripped over 
the same pipe. This was contrary to a 
former opinion of the same court and to the 
great weight of authority in this country. 
Massachusetts and a few other states are in 
accord with the later decision and even 
Massachusetts admits such evidence in cases 
of injuries caused by shying or frightened 
horses and Chief Justice Knowlton expresses 
in a horse-shying case doubt of the wisdom 
of his state’s general policy. After stating 
the rules of the different jurisdictions the 
author says: 

“Can the argument of the minority be 
held to prevail over the great weight of judi- 
cial authority to the effect that evidence of 
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prior accidents leads reasonably and legiti- 
mately to an inference as to the condi- 
tions causing the accident in question, that 
such happenings are in the nature of an ex- 
perimental use of the instrumentality under 
consideration, and that they tend to bring 
home to the responsible parties knowledge 
of the existing conditions? Against this 
there is only the contention that such evi- 
dence confuses the minds of jurymen with 
collateral issues, and tends to delay trials. 
It is difficult to see, however, why jurymen 
cannot be trusted with such evidence in the 
court room, when it is precisely the kind they 
would give weight to in their ordinary affairs 
—the experience of others under similar cir- 
cumstances. As to delaying trials, that is 
not a light charge, in these days of over- 
worked courts; but, after all, the courts 
exist, not to expedite business, but to do 
justice and to ascertain truth. Where so 
many able minds have recorded their convic- 
tion that this is a class of evidence which 
helps us to get at the truth, shall a court 
lean towards the side of exclusion rather 
than admission?”’ 


Equity (Conversion). ‘The Inconsis- 
tencies of the Doctrine of Equitable 
Conversion,” by Walter J. Hart. Law 
Quarterly Review (vol. xxiv, p. 403). 


Consideration of the cases on contracts 
for sale or purchase and trusts for sale 
or purchase leads the author to the conclu- 
sion that the decisions cannot be reconciled 
with any consistent principle and the result 
is that the student must commit to memory 
a long series of complicated rules which are 
merely arbitrary. 

Future Interests (Personalty). ‘In- 
terests for Life and Quasi-Remainders 
in Chattels Personal,” by David T. 
Oliver. Law Qu. Review (vol. xxiv, p. 431). 

The survey of the cases leads the author 
“to the conclusion that the doctrine of the 
modern textbooks that all ulterior interests 
in personalty are executory is erroneous, and 
that in the case of a gift of personal chattels 
to A for life and then to B, in a will (and, 
perhaps, in a deed also), A is to be regarded 
as a usufructuary and the property vests at 
once in B.” 


Government (Direct Legislation). 
“Some Experiments in Direct Legisla- 


tion,”’ by Robert Treat Platt. Yale Law 
Journal (vol. xviii, p. 40). 


Commenting on the working of the Oregon 
system of initiative and referendum. 


History (England). ‘The House of 
Lords,” by C. R. A. Howden. Juridical 
Review (vol. xx, p. 247). 

Third in a series of articles on the history 
and constitution of the House of Lords. 


Income Tax (England). ‘The Assess- 
ment of Public Bodies for Income Tax,” 
by E. J. Moore. Law Magazine and Re- 
view (vol. xxxiv, p. 26). 


International Law. ‘‘History of Con- 
traband of War. II,” by H. J. Randall. 
Law Quarterly Review (vol. xxiv, p. 449). 

Second and final instalment of a valuable 
historical article. 


Judgments (Foreign). ‘‘The Law of 
Foreign Judgments with Special Refer- 
ence to Default Judgments of English 
and Colonial Courts Inter Se,” by C. C. 
McCaul, K. C. Law Quarterly Review 
(vol. xxiv, p. 412). 


Jurisprudence (Corporations). ‘The 
Juristic Person. I,’’ by George F. Deiser. 
University of Pennsylvania Law Review 
and American Law Register (vol. lvii, 
p. 131). 


An attempt to determine the nature of the 
person, being or group, through which the 
will of the collection of members of the cor- 
poration finds expression. The problem is 
defined as follows: 

“Corporations, under existing legal systems, 
for judicial or legislative purposes are re- 
garded in two ways: 

“I. The corporation is a fictitious person 
or entity (as in England and the United 
States). 

“II. The corporation is a real person (as 
in Germany, France, Spain, and some other 
continental countries). 

“The problems arising under both of these 
attitudes are these: 

“A. Does the corporation as a group of 
unit possess rights and owe duties? 

“B. Has the corporation as a group or unit 
criminal or moral responsibility? 
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“C. What is the nature of the shareholders’ 
interest? 

“If again, we examine the nature of cor- 
porate existence with reference to proffered 
solutions, we shall find again that the cor- 
poration is a fictitious person, or a real per- 
son, or a form of co-ownership, or a form of 
agency or action by representation. It re- 
mains to consider these views with reference 
to the extent to which they resolve the 
problem.” i 

Jurisprudence (Hungary). ‘Hun- 
garian Law,” by F. Nagg. Law Magazine 
and Review (vol. xxxiv, p. 1). 

Address given at Budapest, September 22, 


1908, at the 25th conference of the Inter- 
national Law Association. 


Jurisprudence (Early Development of 
Equity). ‘‘Reason and Conscience in 
Sixteenth-Century Jurisprudence,” by 
Paul Vinogradoff. Law Quarterly Review 
(vol. xxiv, p. 373). 

Interesting analysis of St. Germain’s Doctor 
and Student as showing ‘“‘what a stimulating 
influence was exerted on the English juris- 
prudence of the fifteenth and sixteenth cen- 
turies by the later Schoolmen and canon 
lawyers. Henry VIII and the Reformation 
put an end to canon law in England, but the 
process described by St. Germain had not 
taken place in vain; it left distinct traces on 
the theory and jurisdiction of English equity.” 


Jurisprudence. ‘‘Law and Morals,” by 
James Barr Ames. Harvard Law Review 
(vol. xxii, p. 97). 


“Primitive law,” says Professor Ames, 
“regards the word and the act of the indi- 
vidual; it searches not his heart. ‘The 
thought of man shall not be tried,’ said Chief 
Justice Brian, one of the best medieval 
lawyers, ‘for the devil himself knoweth not 
the thought of man.’ As a consequence, 
early law is formal and immoral.” 

Dean Ames sets out to see if this is true 
of the English common law. He finds that 
it was in the early days but he also finds and 
gives many instances to show that it has 
progressed much in this respect. The work, 
however, is not done. 

“It is obvious that the spirit of reform 
which during the last six hundred years has 
been bringing our system of law more and 
more into harmony with moral principles has 


not yet achieved its purpose. It is worth 
while to realize the great ethical advance of 
the English law in the past, if only as an 
encouragement to effort for future improve- 
ment. In this work for the future there is 
an admirable field for the law professor. The 
professor has, while the judge and the prac- 
tising lawyer have not, the time for syste- 
matic and comprehensive study, and for be- 
coming familiar with the decisions and legis- 
lation of other countries. This systematic 
study and the knowledge of what is going on 
in other countries are indispensable if we 
would make one system of law the best pos- 
sible instrument of justice. The training of 
students must always be the chief object of 
the law school, but this work should be 
supplemented by solid contributions of their 
profession to the improvement of the law.” 


Jurisprudence (Danger from Science). 
“Mechanical Jurisprudence,’ by Roscoe 
Pound. Columbia Law Review (vol. viii, 
p. 605). 

A strong and interesting paper on the 
present condition of our law, which Mr. 
Pound regards as too mechanical. 

“Two dangers have to be guarded against 
in a scientific legal system, one of them in the 
direction of the effect of its scientific and 
artificial character upon the public, the other 
in the direction of its effect upon the courts 
and the legal profession. With respect to 
the first danger, it is well to remember that 
law must not become too scientific for the 
people to appreciate its workings.... It 
must not become so completely artificial that 
the public is led to regard it as wholly arbi- 
trary. No institution can stand upon such 
a basis to-day. Reverence for institutions of 
the past will not preserve, of itself, an insti- 
tution that touches everyday life as pro- 
foundly as does the law. Legal theory can 
no more stand as a sacred tradition in the 
modern world than can political theory. It 
has been one of the great merits of English 
law that its votaries have always borne this 
in mind. When Lord Esher said, ‘the law of 
England is not a science,’ he meant to pro- 
test against a pseudo-science of technical 
rules existing for their own sake and sub- 
serving supposed ends of science, while 
defeating justice. And it is the importance 
of the réle of jurors in tempering the admin- 
istration of justice with common sense and 
preserving a due connection of the rules 
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governing everyday relations with everyday 
needs of ordinary men that has atoned for 
the manifold and conspicuous defects of trial 
by jury and is keeping it alive. In Germany 
today one of the problems of law reform is 
how to achieve a similar tempering of the 
justice administered by highly trained special- 
ists. 

“In the other direction, the effect of a 
scientific legal system upon the courts and 
upon the legal profession is more subtle and 
far-reaching. The effect of all system is apt 
to be petrifaction of the subject systematized. 
Perfection of scientific system and exposition 
tends to cut off individual initiative in the 
future, to stifle independent consideration of 
new problems and of new phases of old prob- 
lems, and to impose the ideas of one genera- 
tion upon another 

“That our case law at its maturity has ac- 
quired the sterility of a fully developed 
system, may be shown by abundant examples 
of its failure to respond to vital needs of 
present-day life. Its inadequacy to deal with 
employers’ liability; the failure of the theory 
of ‘general jurisprudence’ of the Supreme 
Court of the United States to give us a uni- 
form commercial law; the failure of American 
courts, with centuries of discussion before 
them, to work out a reasonable or certain law 
of future interests in land; the breakdown of 
the common law in the matter of discrimina- 
tion by public service companies because of 
inability to make procedure enforce its doc- 
trines and rules; its breakdown in the attempt 
to adjust water rights in our newer states, 
where there was opportunity for free develop- 
ment; its inability to hold promoters to their 
duty and to protect the interests of those 
who invest in corporate enterprises against 
mismanagement and breach of trust; its fail- 
ure to work out a scheme of responsibility 
that will hold legal entities, or those who 
hide behind their skirts, to their duty to the 
public—all these failures, and many more 
might be adduced, speak for themselves. But 
compare these failures with the great achieve- 
ments of the youth of our case-law, with 
Lord Mansfield’s development of a law of 
quasi-contracts from the fictions of the com- 
‘mon counts, with Lord Mansfield’s develop- 
ment of mercantile law by judicial decision, 
with Kent’s working out of equity for America 
from a handful of English decisions, with 
Marshall’s work in giving us a living Consti- 
tution by judicial interpretation. Now and 
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then, at present, we see vigorous life in re- 
mote corners of our case law, as, forinstance, in 
the newer decisions as to surface and under- 
ground waters. But judicial revolt from 
mechanical methods to-day is more likely to 
take the form of ‘officious kindness’ and 
flabby equitable application of law. Our 
judge-made law is losing its vitality, and it 
is a normal phenomenon that it should do 
on.” 

Mr. Pound sees the remedy only in legis- 
lation, and calls on common-lawyers to aban- 
don their traditional attitude toward legisla- 
tion and to make it what it should be. 


Jurisprudence. ‘‘The Basis of Law,” 
by John Mahon. American Law Review 
(vol. xlii, p. 872). 


A discussion of the two traditional atti- 
tudes of jurists toward law: That, on the one 
hand, it is an absolute science; on the other, 
that its basis in the last resort is expediency. 

The former attitude tends to promote 
stability of legal rules, but fails to afford 
complete justice in individual instances; the 
second, to provide adequately ‘‘for individual 
cases and arising contingencies,’ but where 
indiscriminately adhered to, it creates a 
menacing instability—substituting individual 
opinions for the wisdom of the past. The 
author discusses many instances of the effect 
of the two views. 


Legal History (England). ‘Two 
Problems in Legal History,” by W. C. 
Bolland. Law Quarterly Review (vol. 
Xxiv, p. 392). 

A discussion of these two questions: How 
and when did the courts begin to recognize 
the qualifications of a Barrister of the Inn to 
practise before them? And why did the appel- 
lation of Barrister entirely supersede that of 
Apprentice? 


Literature. ‘The Law and Lawyers 
of Pickwick,” by John Marshall Gest. 
University of Pennsylvania Law Review 
and American Law Register (vol. lvii, 
p. 143). 


Monopolies (Anti-Trust Act and Com- 
mon Law). “The Federal Anti-Trust 
Act and Minority Holdings of the 
Shares of Railroads by Competing Com- 
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panies,” by G. Carroll Todd. Harvard 
Law Review (vol. xxii, p. 114). 


Mr. Todd contends that it is a violation of 
the Anti-Trust Act, because destructive of 
competition and promotive of monopoly, 
for one of two competing railroads to acquire 
any shares whatever of the other. This was 
the common law, which Congress has made, 
“with widened scope, the very law of the 
United States.” 


Practice. ‘The Delays of the Law,” 
by William Howard Taft. Yale Law 
Journal (vol. xviii, p. 28). 


President-elect Taft’s address before the 
Virginia Bar Association, August 6, 1908. 


Railroad Regulation. ‘Railroads: 
National vs. State Control,” by Hiram 
Glass. American Law Review (vol. xlii, 
p. 848). 


Starting with the premise ‘‘that the coun- 
try is now thoroughly committed to the policy 
of control and regulation of railroad rates 
through the instrumentality of commissions 
created for that purpose,’’ the author thinks 
the question has become this: Which com- 
mission, state or national? In this article 
which was read before the Texas State Bar 
Association, July 7, 1908, Mr. Glass takes the 
ground that only national control will give 
effective supervision. State control means 
endless confusion and complexity, of which 
he gives illustrations, due to differences be- 
tween state laws. ‘‘The railroads are, in 
fact, national in scope and character, and 
why should they not be so recognized by 
law?”’ 


Rate Regulation. “Commutation 
Tickets and Rate Regulation,” by Bor- 
den D. Whiting. Columbia Law Review 
(vol. viii, p. 636). 


Arguing that even under the apparently 
sweeping power of ratemaking given by the 
Hepburn bill the Interstate Commerce Com- 
mission is under certain limitations, notably 
in the case of commutation tickets. The posi- 
tion is taken that a carrier may arbitrarily 
increase or cut off such rates. The author 
bases this on the decision of the commission 
in Sprigg v. Baltimore & Ohio R. R. Co. 
(1900), 1 I. C. C. Rep. 443, which says, ‘‘We 
could not under any circumstances compel 
the granting of a special and lower rate for 


the benefit of a particular class.” This con- 
clusion is supported by Lake Shore & M.S. R. 
v. Smith (1899), 173 U. S. 684. Subsequent 
cases to the same effect are also cited. 


Suretyship (Rights of Surety). ‘The 
Cancellation of Depository Bonds,” by 
Luther E. Mackall. American Law Re- 
view (vol. xlii, p. 820). 

“During the financial panic of October, 
1907, after a number of banks and trust 
companies in New York and elsewhere had 
closed their doors, . . . several of the surety 
companies, having on their books some de- 
pository bonds, without provision for can- 
cellation, on banks of doubtful financial 
strength, began to send telegrams broadcast 
over the country demanding that the re- 
spective obligees withdraw all funds covered 
by the bonds, and notifying them that unless 
they did so the surety would not be liable in 
case of the subsequent insolvency of the 
depository. 

“This is believed to have been the first 
attempt to cancel depository bonds in this 
manner, it having been generally supposed 
that unless a depository bond contained a 
provision for cancellation or there was some 
statutory provision therefor, the liability con- 
tinued until the obligee saw fit to withdraw 
the funds, or until the bond expired by its 
own limitation. .. . 

“Inasmuch as the right to cancel a de- 
pository bond is one of the important ele- 
ments in determining its desirability as a 
risk, it is evident that the correct solution of 
this question is important to surety com- 
panies.” 

Mr. Mackall examines the question in the 
light of the legal and equitable rules of surety- 
ship; his analysis would require too much 
space for this department. His conclusion, 
however, is that on the whole— 

“The power of a surety on a depository 
bond to cancel it, without a provision to that 
effect in the bond, is so questionable that it 
would be unwise for surety companies to 
write such bonds on the assumption that 
they can be thus canceled.” 


Waste. ‘Liability forWaste. II,” by 
George W. Kirchwey. Columbia Law 
Review (vol. vii, p. 624). 

This concluding article deals with the his- 


tory and present state of the modern English 
doctrine on the subject. 





Notes of Cases” 


ALIENS. (Naturalization denied to married 
woman.) U. 8. D. 0.—Harriet Rionda, born 
in Great Britain, married to a Spanish sub- 
ject, dwelling in this country, applied for 
naturalization. The United States District 
Court in In re Rionda, 164 Fed. Rep. 368, 
held that as the Federal statute provides that 
an American woman who marries a foreigner 
loses her citizenship during the marital rela- 
tion, it was difficult to see how a foreign- 
born married woman was in a position to 
acquire the rights given by naturalization. 
The application was denied. 


BANKRUPTCY. (Musicians are servants 
entitled to priority for wages.) U. 8. D. C.— 
The bankrupt in the case In re Caldwell, 
164 Fed. Rep. 515, had operated a roof 
garden. Petitioners,who were musicians, for 
a period of three months had been drawing 
soft seductive melodies from their instru- 
ments, but in that time had been unable to 
draw anything from the proprietor. They 
claimed to be servants within the meaning 
of the Federal Bankruptcy Act, entitling them 
to priority of payment of their wages. The 
United States District Court held that a 
musician, employed by the month at regular 
wages, while not a ‘‘menial servant,”’ is still 
one within the Bankruptcy statute. 


BASTARDS. (Legitimation of by father 
married to woman not the mother.) Okl.— 
The father of an illegitimate child married a 
woman other than the mother, and sought to 
legitimize the child by adopting it into his 
family. To this arrangement the mother 
objected, asserting that she was entitled to 
the custody of her illegitimate child. Both 
parties appeared to be able to care for the 
child. In Allison et al. v. Bryan, 97 Pac. 
Rep. 282, the Supreme Court of Oklahoma 
held that the primary question was the 
preparation of the infant to confront the 
world in his later life. If he remained by his 


* Copies of the pamphlet Reporters containing 
full reports of any of these decisions may be se- 
cured from the West Publishing Company, St. 
Paul, Minnesota, at 25 cents each. In ordering, 
the title of the desired case should be given as well 
as the citation of volume and page of the Re- 
porter in which it is printed. 


mother’s side the circumstances of his birth 
would be a blighting handicap to him, for 
which his mother’s care would constitute 
no antidote. If he remained in his father’s 
house he should be surrounded by conditions 
which would relieve him entirely of stigma, 
and give him a standing and a place in soci- 
ety. Even though the mother objects, the 
father is entitled to the child’s custody for 
the purpose of legitimation. 


BILLS AND NOTES. (Presentation of 
note over telephone.) N. Y. Sup. Ot.—The 
Negotiable Instruments Law of New York 
requires an instrument to be exhibited to the 
person from whom payment is demanded. 
In Gilpin v. Savage, 112 New York Supple- 
ment 802, it appeared that a clerk of indorsee, 
a bank, called up the maker on the telephone 
and requested payment. Upon the maker's 
statement of his inability to pay he was 
informed that the note would be protested. 
An indorser who was sought to be held con- 
tended that there was no presentation to the 
maker within the fair meaning of the statute. 
The Supreme Court of New York held that 
although the maker had a right to insist on 
the exhibition of the note to him he waived 
it by declining to pay on another ground. 
For every purpose the talk over the telephone 
was as effective as though the conversation 
had been within the walls of the house. 


CARRIERS. (Rebates to Standard Oil Co.) 
U. 8. O. O.—In Standard Oil Company of 
Indiana v. U. S., 164 Fed. Rep. 376, the 
corporation was indicted for receiving con- 
cessions from a carrier. It appeared that 
defendant’s capital stock was $1,000,000, and 
its assets were not in excess of that sum. 
The majority of its capital stock was held by 
the Standard Oil Company of New Jersey, 
whose capital stock was $100,000,000. The 
latter was a holding company. The offense 
was committed by transporting oil in 1642 
cars under the illegal rate. In the indict- 
ment and upon sentence, the use of each car 
was dealt with as a separate offense. Attach- 
ing the maximum penalty, the fine aggregated 
$29,400,000. The United States Circuit Court 
of Appeals, however, held that the offense 
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consisted of the receipt of the concession and 
constituted a single transaction. It was 
apparent that the holding company was the 
real quarry, the plan being to encompass the 
punishment of the octopus through the finan- 
cial correction of the tenacle. Although the 
fine was only one-third the net revenue of the 
holding company, it was excessive when 
assessed against the Indiana corporation, and 
would bankrupt it. The court having no 
jurisdiction of the New Jersey corporation, 
which had not even been indicated, it was 
fine-proof. 

COLLEGES AND UNIVERSITIES. (Co- 
education of races.) U. 8S. Sup. Ct.—The 
Supreme Court of the United States has just 
affirmed a conviction of Berea College in 
Berea College v. Commonwealth of Kentucky, 
29 Sup. Ct. Rep. 33, of the offense of teaching 
white and negro pupils in the same institu- 
tion. The corporation was sentenced to a 
$1,000 fine under Ky. Acts 1904, c. 85, p. 181, 
making it unlawful for any person, corpora- 
tion or association of persons to maintain or 
operate any college or institution where per- 
sons of the white and negro races are both 
received as pupils for instruction. Berea Col- 
lege was organized under Act March 9, 1854, 
authorizing the incorporation of voluntary 
associations, which was amended in 1856 by 
reserving to the general assembly the right 
to alter or repeal the charter of any asso- 
ciation formed thereunder. The principal 
discussion in the case is based on the question 
whether the statute was a valid amendment 
of the charter of the institution. 

In construing the statute, the Kentucky 
Court of Appeals held that if the same school 
taught the different races at different times, 
though at the same place, it would not be 
unlawful. The Supreme Court in disposing 
of the question as to the amendment says 
that an amendment to the original charter 
which does not destroy the power of the 
college to furnish education to all persons, 
but which simply separates them by time 
or place of instruction, cannot be said to 
“defeat or substantially impair the object 
of the grant.’’ The language of the statute 
is not in terms an amendment, yet its effect 
isan amendment, and it would be resting too 
much on mere form to hold that a statute 
which in effect works a change in the terms 
of the charter is not to be considered as an 
amendment, because not so designated. The 
act itself, being separable, is to be read as 


though it, in one section, prohibited any per- 
son, in another section any corporation, and, 
ina third, any association of persons from doing 
the acts named. Reading the statute as con- 
taining a separate prohibition on all corpora- 
tions, it substantially declares that any 
authority given by previous charters to in- 
struct the two races at the same time and in 
the same place is forbidden, and that prohi- 
bition, being a departure from the terms of 
the original charter in this case, may properly 
be adjudged an amendment. 


NOTE 

This case has been greatly misinterpreted 
and misrepresented by the daily press. 
“‘Who would have dreamed forty years ago, 
that the Supreme Court of the United States 
would make it illegal to teach colored children 
and white children under the same roof?”’ 
asks one Northern paper, and similar ques- 
tions have been found everywhere in the 
editorial comment. The real fact is, that 
the Supreme Court of the Nation has not made 
anything legal or illegal. It has merely fol- 
lowed its usual custom and refused to inter- 
fere with a state police regulation which has 
met with the approval of the state courts and 
of the state legislature. The segregation of 
the white and colored races has been every- 
where judicially defended and sustained as 
a proper police policy directed toward the 
end, not merely of preventing race conflict, 
but (to use the language of the Supreme 
Court of Pennsylvania, in the case of West- 
chester R. R. Co. v. Miles, 55 Pa. State 209) 
to prevent the social amalgamation from 
which “‘it is but a step to illicit intercourse 
and but another to intermarriage,’ and 
which ‘‘cannot but prove detrimental to 
both races.’’ The policy of segregation is, 
in fact, of Northern and not of Southern 
origin. It certainly prevailed in Boston at 
the beginning of the last century. It was 
sustained by the Supreme Court of Massa- 
chusetts in 1849, in the case of Roberts v. 
The City of Boston, 5 Cush. 198, and by the 
Supreme Court of Pennsylvania in 1857, in 
the case of Westchester R. R. Co. v. Lyons, 
supra. Every subsequent case has merely 
followed the reasoning of these decisions. 
Nor can the fact that Berea College is a 
private institution throw this particular case 
outside of the line of authority. If the 
public policy of the state is against the inter- 
marriage of the races and is afraid that 
intimacy will lead not only to this, but to 
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illicit relationships, the harm would be just 
as likely to occur and the public policy to be 
violated in a private, as in a public institution. 
Neither does the charter of the corporation 
present any new element. It has been thor- 
oughly settled that no legislature can barter 
away the police powers of its successors. It 
is also to be remembered that the restrictions 
of the Kentucky statutes apply to white 
persons as well as to black, and that the 
white child is as much precluded from enter- 
ing the classroom of the black, as is the black 
from entering that of the white. 

ANDREW A. BRUCE. 


COMMERCE. (Federal regulation of inter- 
state commerce.)—Under the Safety Appli- 
ance Act, penalties were sought to be recov- 
ered against a carrier for moving a car, with 
a faulty coupling device, between two points 
within the state of Alabama. In Untted 
States v. Southern Ry. Co.,164 Fed. Rep. 347, 
defendant asserted that the act in question 
was invalid as it enabled Congress, under the 
guise of regulating commerce among the sev- 
eral states, to regulate the instrumentalities 
of railroads used in carrying on interstate 
commerce, irrespective of whether the instru- 
mentality was at the time of such use engaged 
in interstate commerce. The United States 
District Court upheld the validity of the 
statute and concluded that its provisions ex- 
tended to transportation between points in 
the same state of a vehicle belonging to a 
carrier, regularly engaged in interstate com- 
merce. 

CONSTITUTIONAL LAW. (Carriage of 
their own product by railroads.) U. 8. C. C.— 
Several carriers were prosecuted for violating 
the interstate commerce act, forbidding rail- 
roads carrying anything except timber pro- 
duced from their own property, by carrying 
coal from their own mines. In U. S. v. 
Delaware & H. Company, 164 Fed. Rep. 215, 
the government contended that Congress was 
authorized to enact this law in pursuance of 
its power to regulate commerce. It appeared 
that some of the carriers, long prior to the 
passage of the act in question, had been 
granted charters, which entitled them to 
carry their own coal; that it could not be 
practically transported over other lines; that 
if they were restrained from carrying it the 
people without the state dependent on their 
anthracite coal for domestic purposes would 
be subjected to great suffering and depriva- 
tion; and that the property of the carriers 


would be greatly depreciated in value. The 
United States Circuit Court held that this 
provision was void as inimical to that article 
of the Constitution providing that no person 
shall be deprived of life, liberty, or property 
without due process of law. It is not a 
regulation of commerce, but entirely excludes 
from such commerce a certain class of per- 
sons and a useful subject thereof. 


CONSTITUTIONAL LAW. (Self-incrimina- 
tion.) U. 8. Sup. Ct.—The question whether 
the exemption from self-incrimination is one 
of the privileges and immunities of citizens 
of the United States, which the Fourteenth 
Amendment forbids the states to abridge, is 
considered in Twining v. State of New Jersey, 
29 Sup. Ct. Rep. 14. Twining and another, 
as Officers of a trust company, were convicted 
of having knowingly exhibited a false paper 
to a bank examiner, with intent to deceive. 

The paper was referred to in the indictment, 
and in the course of the trial defendant called 
no witnesses and did not testify himself, 
though the New Jersey law gave him the right 
to do so, if he chose. The jury were in- 
structed that they might draw an unfavor- 
able inference against him from his failure 
to testify, where it was within his power, in 
denial of the evidence which tended to in- 
criminate him. The law of New Jersey per- 
mitted such an inference to be drawn. The 
general question was whether such a law 
violated the Fourteenth Amendment by 
abridging the privileges or immunities of citi- 
zens of the United States. The court stated 
in the outset that it was incumbent on de- 
fendant to prove that the exemption from 
compulsory self-incrimination was guaranteed 
by the Federal Constitution against impair- 
ment by the states. After a clear and logical 
discussion and review of former opinions of 
the court, the conclusion is reached that 
such exemption was not one of the funda- 
mental rights of national citizenship, so as 
to be included among the privileges and 
immunities of citizens of the United States. 


CONSTITUTIONAL LAW. (Statute pro- 
hibiting traffic in game.) U. 8. 8. O.—The 
constitutionality of the New York statute 
providing that grouse and plover shall not be 
possessed during the close season, whether 
killed within or without the state, was attacked 
in New York ex rel. Silz v. Hesterberg, 29 Sup. 
Ct. Rep. 10. It appeared that relator, a 
dealer in imported game, had in his posses- 
sion two birds, one of each of the species 
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mentioned. They were unlike the native 
birds of their family, and were easily distin- 
guishable both before and after culinary 
attention. It was contended that while the 
protection of the game supply was within 
the police power of a state, the law in ques- 
tion was an umreasonable exercise thereof; 
that it was an unconstitutional regulation of 
foreign commerce; that it denied due process 
of law. The United States Supreme Court 
held that a state had the power to make 
a law that would remove from its dealers the 
temptation to traffic in native game by also 
prohibiting them from handling foreign birds, 
and that the statute was not unconstitutional. 


CONTRACTS. (Patent ambiguities.) Mo. 
App.—The effect of a patent ambiguity in a 
lease is considered in Conservative Realty Co. 
vy. St. Louis Brewing Association, 113 S. W. 
Rep. 229. The lease bound the lessor not to 
lease to another saloon in the block, and if 
said saloon license could not be secured on 
the premises, the lease should be void on 
ninety days’ notice. No particular license 
had been mentioned, nor had the word 
“license’’ been used before in the instrument. 
The lessor contended that the stipulation 
meant that only in the event a single license 
for six months could not be procured, the 
lessee might end the term by giving the 
notice, whereas the lessee contended that if 
at any time during the five-year term a 
license could not be procured, he might sur- 
render. The court says that, according to 
the old law, the patent ambiguity of the 
clause might make the stipulation void; but 
this doctrine is no longer enforced as strictly 
as formerly, and, whether an ambiguity is 
patent or latent, a court will endeavor to 
glean the intention of the parties from the 
whole instrument and the instances attend- 
ant on its execution. Taking into account 
the law regarding saloon licenses, and the 
purpose for which the premises were taken 
by defendant, no doubt the intention of the 
parties was to make the existence of the 
lease contingent on the ability of defendant 
to procure from time to time a license; that 
is to say, defendant was accorded the privi- 
lege of ending the term on ninety days’ notice 
whenever it became impossible to obtain a 
license. 

NOTE 

It is a great pleasure to record one more 
tase against the common statement that 
latent ambiguities may be explained by parol 


evidence but that patent ambiguities may 
not be. Parsons’ discussion of the matter 
to which the court refers is good. Consult 
also an excellent essay by Professor Charles 
A. Graves printed in 28 Amer. Law Rev. 
321. The Hibernian statement that the only 
ambiguities that cannot be cured by extrinsic 
or parol evidence are the incurable ones is 
no doubt the law. The sooner the alleged 
distinction between latent and patent ambig- 
uities is forgotten the better. It does not 
exist. In fact, it never did exist. Thayer, 
Preliminary Treatise on Evidence, 422-426, 
471-474. 


CONTRAOTS. (Release of promise of mar- 
riage.) Oal.—A contract to support plaintiff 
in consideration of her releasing defendant 
from a promise of marriage is considered in 
Henderson v. Spratten, 98 Pac. Rep. 14. It 
appears that the parties cohabited after de- 
fendant’s promise to marry plaintiff, and at 
his instance and request she submitted to 
severe surgical operations, causing her seri- 
ous injuries and unfitting her to marry and 
to perform domestic and wifely duties. In 
consideration of a subsequent agreement by 
plaintiff to release defendant from his promise 
of marriage he agreed to take care of her and 
support her as long as she suffered from her 
injuries. Defendant made payments on ac- 
count of the contract even after the subse- 
quent marriage and divorce of plaintiff. His 
claim was mainly that there was no considera- 
tion for the contract and that there could be 
no novation of a void contract. 

In discussing this phase of the case the 
court says: These positions are based upon 
the ground that the contract of marriage was 
illegal and void because based upon an illegal 
consideration, but the testimony does not 
bear out the defendant’s contention that the 
contract of marriage was based upon an 
illegal consideration. The testimony of the 
plaintiff shows that there were no illicit rela- 
tions between her and the defendant until a 
long time after the defendant had promised 
to marry the plaintiff. Then, when the plain- 
tiff agreed to release the defendant from the 
promise of marriage in consideration of his 
agreement to support and maintain her, and 
provide her with medical attendance, she was 
not substituting a valid contract for a void 
one, but she was making a legal contract and 
releasing the defendant from a legal con- 
tract; and the law authorizes and allows con- 
tracts of this character to be made, and, when 
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so made, the substituted contract will be 
enforced. 


CRIMINAL LAW. (Misconduct of coun- 
sel.) 8. D.—In State v. Kaufman, 118 N. W. 
Rep. 337, that case which has been so glar- 
ingly presented by the press, Emma Kauf- 
man, having been convicted of manslaughter, 
appealed from an order denying a new trial. 
Many errors were set forth, the most appar- 
ent of these being the conduct of the prose- 
cuting attorney. His efforts to convict led 
him into asking witnesses improper questions 
and arguing for their propriety, thus calling 
them to the attention of the jury. Frequent 
impassioned, sensational appeals made to the 
jury and sometimes to the onlookers char- 
acterized his address, which was abusive 
in the extreme. To further arouse his 
thoroughly excited auditors he referred to the 
‘residence of accused as palatial. The Supreme 
Court of South Dakota reversed the order re- 
fusing a new trial, remarking that even had 
accused dwelt in a palace, she was entitled 
to the same presumption of innocence as if 
she had lived in a hovel. To sustain the con- 
viction, it concluded, upon the record before 
us, would mean the approval of methods of 
procedure inevitably subversive of the most 
sacred constitutional rights, it would en- 
courage—where no encouragement it needed 
—disregard of universally recognized pro- 
fessional obligations, and ultimately render 
the administration of justice in this juris- 
diction a disgrace to American civilization. 


CRIMINAL LAW. (Sentence for crime no 
bar to trial for another offense.) Ct. App. 
Ga.—One Coleman, while under sentence of 
twelve months to the chain gang for assault 
with intent to murder, was convicted of the 
disturbance of public asemblage. It appeared 
that he had snatched a would-be preacher 
from the pulpit, telling him that if he at- 
tempted to preach he would give him the 
worst whipping a man ever got. He was duly 
convicted. In Coleman v. State, 62 South- 
eastern Reporter 487, plaintiff in error denied 
the jurisdiction of the city court, alleging that 
at the time of his conviction of disturbing 
public assemblage he was under sentence of a 
superior court on another charge. The Court 
of Appeals of Georgia held that the former 
conviction did not present a bar to his trial 
for misdemeanor before the city court. 


DISTURBANCE OF PUBLIC ASSEM- 
BLAGE. (Interruption of sermon by rival 
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preacher.) Ot. App. Ga.—lIn the case of 
Woodall v. State, 62 Southeastern Reporter 
485, it appeared that defendant, a negro 
preacher, had been indicted for the disturb. 
ance of a congregation assembled for divine 
worship. The evidence showed that defend. 
ant, to keep the ears of his flock unsullied by 
doubtful doctrines of a rival minister, arose, 
interrupted and himself began an harangue, 
No force or violence was indulged in. The 
Court of Appeals of Georgia held that as the 
purpose of defendant was to carry on divine 
worship, and not to prevent it, he was not 
guilty. It remarked also that it is beyond 
the power of the courts to settle by criminal 
prosecutions the respective rights of contest- 
ing claimants to a benefice, even in a negro 
church. 


EVIDENCE. (Admissibility of telephone 
communication.) Ct. App. Ky.—Just after a 
man had been fatally stabbed, some one giv- 
ing the name of appellant called up a doctor 
telling him that the man slain required atten- 
tion, and adding that he had stabbed him. 
It appeared that no other communication 
had been received by the doctor relative to 
the affair and that appellant had stated to 
another that he had telephoned to the doctor. 
In Chapman v. Commonwealth, 112 S. W. 
Rep. 567, the Court of Appeals of Kentucky 
held the conversation admissible in evidence. 


EVIDENCE. (Judicial notice of football 
season.) Iowa.—Appellant in Sieberts v. 
Spangler, 118 N. W. Rep. 292, was employed 
as assistant manager of a football team 
for the season of 1903. Appellant contended 
that as the contract fixed no date for pay- 
ment of the agreed sum the court could not 
arbitrarily name the date (December 1) at 
which interest could begin to accrue. The 
Supreme Court of Iowa remarked that it was 
a matter of common observation, of which 
the court may take notice, that while the re- 
mainder of the year in our great American 
institutions of learning may be religiously 
devoted to the study of football, the ‘‘season” 
proper, in which academic investigation gives 
place to the applied science, begins with the 
first frost, and ends very appropriately with 
the day of general Thanksgiving. 


GARNISHMENT. (Stenographer is ls 
borer.) Ct. App. Ga.—The case of Cohen v. 
Aldrich, 62 S. E. Rep. 1015, arose from the 
garnishment of $35 of the salary of a stem 
ographer by a person named Cohen. The 
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defendant claimed an exemption, asserting 
that his employment was labor. The Court of 
Appeals of Georgia held that even though 
proficiency in stenography was the reward of 
steady practice and experience, the stenogra- 
pher exercises no discretion. If his employer 
indulges in the pastime of murdering the 
king’s English, he must become particeps 
crimints and join in the assassination. No 
one who has gone through that backbreaking 
ordeal will hesitate to range it in the category 
of hard physical labor. A stenographer is 
entitled to a laborer’s wage exemption. 


HOMICIDE. (Justifiable killing of pur- 
suer.) Ct. App. Ga.—A negro woman com- 
plained to the police that defendant, also a 
negro, had cursed her. Without having se- 
cured a warrant an officer went to defendant’s 
residence and having stated the purpose of 
his visit attempted to arrest him. Other 
officers had arrived and a crowd had as- 
sembled when defendant, seizing a shot-gun, 
broke away and fled. He was shot at by the 
officers, sustaining several wounds. The 
crowd was yelling ‘‘shoot him,” “kill him.” 
One of them joined in the pursuit, running 
ahead of the officers. Defendant wheeled, 
shot and killed the pursuing citizen. In 
Holmes v. State, 62 Southeastern Reporter 
716, the Court of Appeals of Georgia held 
that even had the officer been provided with 
a warrant, shooting at one accused of a mis- 
demeanor was unauthorized. The facts were 
sufficient to justify the fear of a reasonable 
man that his life was threatened, and the 
killing was justifiable homicide. 


INSURANCE. (Hunting deer for pleasure 
as engaging in act of professional hunter.) 
Gt. Civ. App. Tex.—One Lane insured him- 
self as a ‘‘sheep farmer,” agreeing that, if he 
were injured while doing any act pertaining 
to a more hazardous occupation, he was to 
teceive the indemnity fixed for the latter. 
The Court of Civil Appeals of Texas, in Lane 
v. General Accident Ins. Co., 113 S. W. Rep. 
324, held that insured, who was accidentally 
shot by a companion while hunting deer for 
tecreation, was entitled only to the indemnity 
fixed for a professional hunter. The court 
temarked that pursuing wild deer for the 
purpose of killing them was undoubtedly an 
act pertaining to the occupation of a hunter. 


INSURANCE. (Liability of insurer for fires 
caused by earthquakes.) U. 8. C. C.—The 
Property of the insured was consumed in a 
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general conflagration in San Francisco which 
had its origin in the earthquake of 1906. The 
fire was started at several points in the city 
and spread to the insured property. The 
policy provided that the company should not 
be liable for loss caused directly or indirectly 
by invasion . . . or for loss or damage occa- 
sioned by or through any earthquakes. In 
Williamsburgh City Fire Ins. Co. v. Willard, 
164 Fed. Rep. 404, the United States Circuit 
Court of Appeals held that although the words 
“directly or indirectly’’ applied to invasions, 
they could not be made to embrace earth- 
quakes; ‘‘occasioned’’ was equivalent to 
“caused”; the phrase “by or through” was a 
mere repetition of words, meaning the same 
thing; a loss indirectly caused by the progress 
of a fire from a distance, originally started by 
an earthquake, was without the exemption. 


NOTE 


The Civil Code of California contains the 
following provision: 

“‘When a peril is specially excepted in a 
contract of insurance, a loss which would not 
have occurred but for such peril is thereby 
excepted, although the immediate cause of 
the loss was a peril which was not excepted” 
(§ 2628). 

The policy here specially excepted loss or 
damage ‘‘occasioned by or through earth- 
quakes.”’ The fire was communicated to the 
insured premises in the general conflagration 
which was originally started and caused 
directly by earthquake. It would therefore 
seem to make no difference whether we think 
that the peril specially excepted was earth- 
quakes generally, or was fire caused by earth- 
quakes, or was, as the court here holds, loss 
by fire caused directly by earthquakes. 
Whichever way we define the excepted peril, 
it is obvious that the loss would not have 
occurred but for such peril, and under the 
code section that is the sole test. Taking the 
narrowest view of the wording of the policy, 
the loss here would not have occurred but for 
the original loss by fire caused directly by 
the earthquake, which started the conflagra- 
tion. 

Moreover the peril would seem to be the 
dangerous substance or occurrence which 
might be expected to cause loss—in other 
words, the earthquake. Loss by fire is the 
thing insured against, but it can hardly be 
what is referred to by the word peril in the 
California Code section. It is rather the re- 
sult of the peril or the damage caused by the 
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peril. And since the earthquake was one of 
the perils especially excepted, the loss here, 
which would not have occurred but for that 
peril, was thereby excepted on the strength 
of the code provision. Such was the view of 
one of the lower courts as expressed in its 
charge to the jury in Henry Hilp Co. v. Wil- 
liamsburgh City Insurance Co., 157 Fed. 285. 
The decision probably reflects the popular 
feeling that the conflagration losses were 
within the intent of the insurance contracts 
and must be paid by the insurance companies 
regardless of policy conditions or code sec- 
tions that were made to cover very different 
situations, but which seem sufficiently broad 
in form to cover this unforeseen catastrophe. 
2. F. ¢. 


MANDAMUS. (To compel registration of 
osteopath as physician.) Ct. App. N. Y.—The 
statute of New York makes doctors of oste- 
opathy physicians. The Sanitary Code re- 
quires every physician in the City of New 
York to register his name with the depart- 
ment of health. Unless one were so regis- 
tered any patient dying while attended by 
him would be subjected to a coroner’s inquest 
in order that a burial permit might be ob- 
tained. The respondent in Bandel v. De- 
partment of Health, 85 N. E. Rep. 1067, 
appreciating the disadvantage under which 
an osteopath not registered as a physician 
was placed, owing to the fact that few people 
would employ one whose services would be 
followed by the unpleasant inquest of a 
coroner in the event of the patient’s death, 
applied for registration, which was refused. 
The Court of Appeals of New York held that 
he was entitled to registration, which might 
be compelled by mandamus. 


MASTER AND SERVANT. (Liability of 
master for injuries sustained through knob- 
less doors.) Ot. App. Ky.—It was the duty 
of a bookkeeper to switch a telephone connec- 
tion from the office to the engine-room before 
he departed. The phone in the machinery 
room was in a booth, the handle to the lock 
of which was missing. One evening, after 
answering the ‘phone in this booth, he dis- 
covered that he was unable to get out. His 
efforts to attract attention failed. Finally 
he pushed the booth from the wall and made 
his exit at the back. In his exertions his 
left forefinger was hurt, and caused him much 
suffering thereafter and never became normal 
again. The evidence tended to show that a 


man confined in the booth for a short time 
would become unconscious through lack of 
air. In Georgetown Water, Gas, Electric & 
Power Co. v. Forwood, 113 S. W. Rep. 112, 
the Court of Appeals of Kentucky held that 
a telephone so constructed that the door 
cannot be opened from the inside is not a 
reasonably safe appliance for the use of a ser- 
vant, and rendered the master liable for 
injuries sustained while escaping therefrom, 


MUNICIPAL CORPORATIONS. (Revoca- 
tion of permit by city.) Ill.—An ordinance of 
Chicago prohibits the use of the space under 
the roadway of any street or public ground. 
Appellee in the case of Burton v. City of 
Chicago, 86 N. E. Rep. 93, had secured from 
the commissioner of public works a permit 
to use the space under an alley, and had in- 
curred expense in the making of plans and 
purchase of material for a building to be 
erected, a vault of which was to occupy the 
underground space. The Supreme Court of 
Illinois held that an alley was a roadway 
within the ordinance, and that appellee should 
have known that the commissioner had no 
right to issue such a permit, and, notwith- 
standing the fact that appellee had incurred 
expense by relying on the permit, the city 
was not estopped to revoke it. 


TAXATION. (Privilege taxes on labor.) 
Miss.—The Mississippi code provides a privi- 
lege tax on each individual, firm or corpora- 
tion doing a plumbing business in muni- 
cipalities of a certain population. Wilby, a 
plumber performing his own labor, hiring no 
assistants, did plumbing work for a barber. 
While so engaged, the sheriff demanded of 
him a privilege tax. On his refusal to pay, 
he was indicted for carrying on a plumbing 
business without paying the tax. In Wilby v. 
State, 47 So. Rep. 465, the Supreme Court of 
Mississippi in unmistakably hostile terms cen- 
sured legislation the purpose of which was 
to promote monopolies and deny the con- 
stitutional right of citizens to follow any 
ordinary calling untrammeled,and held thata 
man earning his living by his brawn and 
muscle, by the sweat of his own brow, by 
doing plumbing work, was not engaged in the 
plumbing business within the statute. 


WATERS AND WATER COURSES. (I:- 
tentional explosion of boiler.) Ct. App. Cal.— 
A laundry was in the habit of wrongfully 
using the pipe of a water company to relieve 
its boiler of excessive pressure. The water 
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company was aware of this use and knew 
moreover that the boiler had no other ex- 
haust. Without notice to the laundry, and 
with knowledge of its probable effect, the 
water company arranged a check valve within 
the pipe which furnished the boiler water. 
In due time, the boiler exploded, damaging 
the building. The Court of Appeal of Cali- 
fornia, in Bowie v. Spring Valley Water Co., 
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97 Pac. Rep. 530, held that defendant was 
liable for the explosion, and plaintiff could 
have recovered but for the fact that its com- 
plaint failed to allege that it was at the time 
of the installation of the valve using the feed 
pipe as a vent, and had no other means of 
relieving the pressure in the boiler, and 
that defendant was aware of these circum- 
stances. 
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LIBERIAN LAW REPORTS 


reme Court Reports, Republic of Liberia, vol. 1. 
jo Book Company, Boston, 1908. 


OR the first time in the history of the 


republic, the reports of the Supreme 
Judicial Court of Liberia have been issued in 
book form, the volume including cases de- 
cided between January, 1861, and January, 
1907. One of the justices of the Supreme 
Court, Hon. James Jenkins Dossen, LL. D., 
has made the compilation under an appoint- 
ment of the President of Liberia, made in 
conformity with special acts of the Legislature. 

The judicial department of the Republic 
of Liberia is vested in a Supreme Court, con- 
sisting of a chief justice and three associates, 
and lower courts. The Supreme Court has 
original jurisdiction ‘‘in all cases affecting 
ambassadors, or other public ministers and 
consuls, and those to which a county shall be 
aparty.’’ In all other cases it has appellate 
jurisdiction ‘‘both as to law and fact, with 
such exceptions, and under such regulations, 
as the Legislature shall from time to time 
make.”” In the early days of the republic, 
Samuel Benedict, the first Chief Justice, and 
John Day, his successor, rendered decisions, 
but copies of them have apparently not been 
preserved. Beginning with 1861, the Chief 
Justices of the Court have been Boston Jen- 
kins Brayton, E. J. Roye, C. L. Parsons, and 
Zacharia B. Roberts. 

This volume of reports is of great interest 
as showing the attempts of an African court 
of Negro judges to apply the principles of the 
common law to questions arising from every- 
day transactions affecting matters of trade 
and property in an undeveloped country. 
These principles have been applied in an 
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intelligent manner, without pedantry and 
with marked common sense, and the Court 
seems to have maintained a dignified stand- 
ard of practice. If it has not exhibited the 
learning of courts in more advanced countries, 
it has certainly shown great respect for the 
weight of legal authority in England and 
America, and has applied principles enun- 
ciated by standard text-book writers in a 
logical and effective manner. 

The relatively undeveloped state of the 
country shows itself in the reports, where one 
will look in vain for decisions dealing minutely 
with the complicated problems of modern 
commerce, yet commercial law is not a sub- 
ject untouched upon, and a wide scope of 
subjects, both of public and of private law, 
has been covered. 

This volume is made the subject of an article 
in the Green Bag this month, in which further 
information with regard to its character and 
contents will be found. 


BOOKS RECEIVED 

Receipt of the following books, which will 
be reviewed later, is acknowledged :— 

The Elements of International Law, with 
an Account of its Origin, Sources, and His- 
torical Development. By George B. Davis, 
Judge-Advocate-General, United States Army, 
and Delegate Plenipotentiary to the Geneva 
Conference of 1906 and to the Second Peace 
Conference at The Hague, 1907. Third re- 
vised and enlarged edition, 1908. Harper & 
Brothers. 

The Mystery of the Pinckney Draught. By 
Charles C. Nott, formerly Chief Justice of the 
United States Court of Claims. The Century 
Company. 





PUES E RE MEMS MERERES US URERERERIERE SERIES 
The Editor’s Bag 


THY 


AS TO THE FUTURE 


S the Green Bag, now in its twenty- 
first year, leaves its parental 
abode to begin a new and independent 
existence, it desires to make its grati- 
tude for the good-will already discov- 
ered in many quarters a matter of rec- 
ord. It hopes that it may be so guided 
and governed in future as to merit the 
continued support of those contributors 
and readers, whether famous or in- 
famous, who have had an active share 
in building up its fame (or obscurity), 
and whom the editor blesses for their 


helpful (or misdirected) zeal. 
The plans of the Green Bag for the 
future contemplate no radical change 


of policy. The bag has its own dis- 
tinctive and capacious interior, which 
is roomy enough to contain many pos- 
sibilities as yet untried. Its lining 
must not be soiled with anything which 
fails to approach a high standard of 
legal and literary excellence, or which 
seeks other ends than the progressive 
welfare of the community and the pro- 
fession. By adhering to this principle, 
and by offering its readers, if encouraged, 
more for the subscription price than 
they have been receiving, it hopes to 
develop its circulation to extend into 
all countries where the English lan- 
guage is read—it already has sub- 
scribers in New Zealand and India— 
and to conquer a field of enlarged 
influence and usefulness. 

Twenty years ago the Green Bag was 
started to meet a want then perceived 
to exist, of a legal magazine fulfilling a 
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function intermediate between that of 
the learned reviews on the one hand, 
and the law newspapers or journals on 
the other. In its earlier days it styled 
itself “‘A useless but entertaining mag- 
azine for lawyers,’’ and we have heard 
of one extremely busy practitioner who 
wishes that this sub-title might be re- 
stored, as he looks to the Green Bag for 
relaxation from the cares of profes- 
sional toil. We have not seen fit to act 
on the suggestion, because of our con- 
viction that a law magazine can be at 
the same time entertaining and useful. 
But the point that the Green Bag finds 
its raison d’etre in the demand for a 
periodical devoted to the lighter side 
of the law is ever to be kept clearly in 
view as the central feature of its policy. 
There exists an unlimited reservoir of 
anecdotes and curiosa, and biographical 
and humorous miscellany, upon which 
this publication can draw as can no 
other in like degree for material ap- 
propriate to its pages. Innumerable 
are the topics upon which lighter dis- 
quisitions may be written by persons 
keenly alive to the multifarious charm 
of the law in its complicated relation- 
ships with every department of life, art, 
morals, and history. The aim of the 
Green Bag is to be interesting first of 
all, and to furnish that unique species 
of recreation to be found only in the 
sphere of the law—that sphere with 
which no other compares in univer- 
sality of content, sharpness of wit, and 
breadth of human sympathy. 

At the same time, the province of the 
Green Bag impinges upon two others, 
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those of the serious reviews and news 
journals. To be not simply entertain- 
ing, but also useful, the Green Bag must 
try to help its readers to keep in touch 
with current legal literature and current 
events of direct concern to the pro- 
fession. It must aim, in some measure, 
to digest current literature and current 
facts, to serve, indeed, as a sort of legal 
review of reviews for busy lawyers. At 
first glance, this would seem to in- 
volve considerable heaviness, for 
how can such a_ review free itself 
from the seriousness of the subjects 
which it with deals? And how can a 
magazine devoted to the lighter side 
of the law consistently strive for 
an object entailing seriousness and 
solemnity ? 

But there is really no dilemma. A 
magazine can direct its readers’ atten- 
tion to the most important contem- 
porary developments in the science and 
practice of law, can indicate events of 
special significance, can roughly estimate 
the value to be ascribed to recent con- 
tributions to legal literature, and can 
epitomize a vast amount of that bulky 
material of which the law is so hope- 
lessly prolific, without becoming heavy 
and tedious in consequence. This it 
can do by brevity and clearness of 
presentation, by variety and attrac- 
tiveness of arrangement, by earnest 
effort to make every subject as inter- 
esting as possible. Accordingly the 
object of the Green Bag is to serve the 
needs of the profession by acting as a 
light and entertaining review such as 
will satisfactorily meet the want of 
those thousands and thousands of law- 
yers—a majority of the profession— 
who by reason of scanty leisure or other 
circumstance cannot read more than 
one law periodical regularly, and would 
prefer to look to that alike for enter- 
tainment and for information. 


NEW YORK GAS LAW UPHELD 


The significant 80-cent gas decision 
handed down January 4 by the United 
States Supreme Court was anticipated 
by the article by Mr. Frank Hendrick 
contributed to this number of the Green 
Bag, and tends to bear out the con- 
tentions of this writer. 

This interesting decision may be 
examined in many different aspects, but 
in its simplest phase it can be pointed 
out as a denial of the right of the court 
below to value the franchises of the New 
York Consolidated Gas Company at a 
higher figure than at the time of con- 
solidation, without positive evidence 
being adduced of an increase in value. 
Whereas the franchises of the consti- 
tuent companies had been valued by 
them at $7,781,000 at the time of the 
consolidation, Mr. Justice Hough, in 
the United States Circuit Court for the 
southern district of New York, had ruled 
that the company was entitled to a fair 
return on $12,000,000, the capitalized 
value of the franchises given by the 
state. As both Circuit Court and Supreme 
Court agreed in maintaining that good 
will could not be capitalized, the chief 
difference of opinion arose in connection 
with the franchises. 

“A franchise is valuable,” Judge 
Hough had held, “‘because it authorizes 
the use for gain of private property in a 
particular manner 
pelled to consider franchises not only 
as property, but as productive and 
inherently valuable property,and to add 
their value, if ascertainable, to com- 
plainant’s capital account.’ 

Mr. Justice Peckham of the United 
States Supreme Court was careful to 
state that the question of the method of 
ascertaining the value of franchises was 
left undecided. But he held (we are re- 
ferring only to newspaper reports) that 
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where a consolidation has been effected 
in accordance with a state statute fixing 
the value of the franchises, and the 
state has never questioned the validity 
or fairness of the valuation, the state 
cannot later question the value at the 
time of consolidation, nor should an 
increase in their value, after consolida- 
tion, be admitted without evidence 
sufficient to warrant the finding of such 
increase. 

The Court further denied that an in- 
crease in the real estate and tangible 
property of the corporations made it 
reasonable to suppose that the value of 
the franchises had increased in like 
ratio, as maintained by the court 
below. 

The Supreme Court thus seems to have 
been loth to recognize that a franchise 
is “productive and inherently valuable 
property,’’as a franchise, without evidence 
toshow that its value has been increased 
by the operation of specific causes. 
The implication of Judge Peckham’s 
opinion is clearly that values of fran- 
chises must be scrutinized with great 
care before one jumps to any conclusion 
regarding them. And the tendency of 
the opinion, though it is difficult to 
quote any words to that effect, is un- 
mistakably in the direction of the lowest 
valuation of franchises compatible with 
constitutional rights. Its trend is in 
the direction of the doctrine that fran- 
chises are public property and should 
not be a source of private profit. 

No comment is here offered on the 
doctrine in question, beyond an ex- 
pression of the conviction that public 
franchises, as public powers exercised 
by private persons for the public benefit, 
are of a value which is arbitrary and not 
accurately ascertainable; and as prop- 
erty which has never really passed into 
private ownership, they should be 
treated as neither capitalizable nor 


taxable, the state obtaining needed 
revenue by taxing the tangible rather 
than the intangible property of public 
service corporations. While this theory 
has not yet received the impress of 
judicial authority, it is likely in time 
to become law, and its ultimate adop- 
tion would tend to simplify many 
tangled problems. 


AN EDIFYING CHARGE 


It would probably be well to disguise 
the identity of those mentioned in the 
following report, sent us by a corre 
spondent who writes :— 


“This memo of the Judge’s charge is sub- 
mitted ‘without prejudice.’ Every actor men- 
tioned in the report has passed from the stage. 
I knew them all, well. If the names were 
needed by the editor, they could be furnished. 
One of the counsel was my office-mate for 
more than twenty years and then Governor 
of the state. 

“The portion of the charge embraced was 
reduced to writing the day it was delivered. 
The enclosed report was made for the Green 
Bag, years ago, pigeon-holed, misplaced, and 
forgotten until the old file turned up last 
week. The number of years in the report is 
corrected according to this date.” 


The report follows :— 


STATE v. WILSON 


It was bordering on thirty years ago, in 
one of the courts in the Ohio Valley. 

The case had been argued; the judge had 
charged the jury—if such an effort could be 
called a charge—and at the close had fallen 
into an error much to the prejudice of the 
accused. Col. T. arose and called attention 
to the error to the prejudice of his client and 
asked to have it corrected. The judge pro- 
ceeded as follows: 


“‘Gen-l-men of jury: 

“T didn’t shay that. If I did (hic) ’twasa 
mishtake. Counsel states the law c’rectly. 
My friend, Mr. T.,’s bin (hic) Secretary of 
State, ’s ’tinguished lawyer, and knows what 
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the law is. W’en he’s in a case you don’t 
need any charge from the (hic) Court. 

“There’s George N.; he’s ’n this case. 
Every man, woman and child in F. County 
knows George (hic) N. He’s bin Prosecutin’ 
‘torney two terms, an’ bin ’torney-General an’ 
Supreme Judge, an’ he knows the law, too. 
You don’t need any charge of the (hic) Court 
when George N. is one of the (hic) ’torneys 
‘na case. 

“An’ my old friend Judge W.—a tenacious 
though not (hic) brilliant lawyer—he’s in the 
case. He’s been on the wool shack an’ 
knows how it is (hic) himself. Gen-l-men of 
jury, you don’t need any charge about the 
law when Judge W.’s in a case. 

“An’ there’s Bob M., he’s the Prosecutin’ 
‘torney an’ Robert knows the (hic) law. 
When he’s prosecutin’ a case the jury don’t 
need any law from the (hic) Court. 

“Take the case, gen-l-men of the (hic) 
jury.” 

And then, with consciousness of duty well 
done, his Honor retired to the bar below and 
the jury took care of the interests of the 
accused. 


MEDICO-LEGAL NOTE 


“Down in Texas,” said Judge Sam 
Cowan of that state, according to the 
Saturday Evening Post, ‘“‘we had a 
case in one of the minor courts where a 
lawyer was trying to collect a bill he 
claimed was owed to the late husband 
of his client. 

“ “He didn’t pay no money to the 
diseased,’ said the lawyer. ‘He didn’t 
get the money, the diseased didn’t. 
He didn’t receive one cent, the diseased 
didn’t.’ 

“ ‘Diseased?’ inquired the judge. 
‘What was this person you are speak- 
ing about diseased of?’ 

“ “May it please your honor,’ said the 
lawyer, ‘he was diseased of death.’ ”’ 

We do not know that it has ever 
been ruled, in medical jurisprudence, 
that death cannot be a disease, and 
the evident conviction of the Texas 
lawyer, that it is to be so regarded, 


should be treated with due seriousness, 
and we see no occasion for any criticism 
of his use of the English language. 


MURDER JUSTIFIABLE, COM- 
MITTED BY MURDERER TO 
PROVE INNOCENCE? 


The criminal law is lenient toward 
those who commit homicide in self- 
defense. Its policy is also to afford 
accused persons every possible means of 
proving their innocence. If these two 
propositions are put together, it would 
seem that an accused person might kill 
an attorney whose services were clearly 
injurious to his cause and of whom he 
could not otherwise rid himself, that 
being a case of justifiable homicide. 
While the point may never have been 
decided, it also seems to us that in the 
case of a prisoner accused of murder 
who commits murder during the progress 
of the trial, the rule forbidding self- 
incrimination should protect the pris- 
oner from having the second murder 
brought to the attention of the public 
prosecutor, as such a murder is simply 
committed in pursuance of his common 
law right to withhold injurious test- 
mony, and it is the withholding of self- 
incriminating evidence, rather than the 
taking of life, which is of the essence of 
the murderous act. This principle is 
suggested by the following incident re- 
corded by one of our exchanges :— 


A man arrested for murder was assigned a 
shyster whose crude appearance caused the 
unfortunate prisoner to ask the judge:— 

“Is this my lawyer?” 

“Yes,” replied his Honor. 

“Is he going to defend me?” 

“Yes.” 

“Tf he should die, could I have another?”’ 

“yes.” 

“Can I see him alone in the back room for a 
few minutes?’’ 
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DOMESTIC LAW ILLUSTRATED 


A barrister, pleading a case, may 
courteously refer to an opposing advo- 
cate as ‘“‘my learned brother,’ and no 
breach of loyalty to a client is implied, 
when the ‘brother’ is counsel for the 
client’s bitterest enemy. In London 
there is a barrister who is frequently 
seen to plead before his father, who sits 
on the Bench, and two of the sons re- 
cently appeared before their parent on 
opposite sides of a case at an Old Bailey 
trial. It does not seem to us that there 
would be any serious impropriety were 
the sons, under such circumstances, to 
address the Court as “‘my learned father.”’ 
Lawyers are presumed to be capable of 
setting aside personal considerations in 
their disinterested loyalty to the stan- 
dards of professional etiquette. Ifmem- 
bers of the bar do this in their relations 
with one another, why should the same 
custom not hold in relations between 
bench and bar? 

Likewise with other family relation- 
ships—why should such _ conversa- 
tion as this, for instance, during the 
progress of a trial, not be perfectly 
proper, the good reputation of all the 
parties being taken for granted :— 


A FAMILY AFFAIR 


(Plaintiff’s attorney is a woman who has 
been admitted to practice as a member of the 
Oklachusetts state bar. The judge presiding 
at the trial is her father; her nephew is attor- 
ney for the defendant. The latter is ex- 
amining a witness.) 

Plaintiff’s Attorney (addressing the Court)— 
‘‘My learned father, with your leave I will 
take exception to the question of my learned 
nephew.” 

Attorney for Defendant (to the Court)— 
“My learned grandfather, I protest. My 
learned aunt, the counsel for the plaintiff, 
seems to have misunderstood the purpose of 
the question.” 

The Court (to witness)—‘‘You may answer 
the question put to you by counsel.” 


Witness (to the Court)—‘‘Who shall | 
answer, papa, my sister or Charley?” 


.A POINT OF HONOR WITH THE 


JURY 


Not long ago in a small Western town 
a man was arrested for stealing a load of 
hay. He had deliberately driven upon a 
field, helped himself from a stack be- 
longing to William Smith, and gone 
quietly away. 

Smith immediately brought suit, and 
the unfortunate man was dragged into 
court. 

The jury was sworn to hear carefully 
and without prejudice the testimony 
and render averdict. The evidence 
developed that the accused man had 
bought a stack of hay from Sam Jones 
and had paid for it. Now it happened 
that Jones’ and Smith’s stacks of hay 
were on the same field and the taking of 
Smith’s was only a mistake. The ac- 
cused averred he believed he was taking 
what rightfully belonged to him. The 
prosecution was nonplussed and the 
case was submitted without argument, 
both attorneys honestly expecting an 
acquittal. 

Much to the surprise of all, the jury 
remained out for several hours, and as 
the sun sank below the horizon sent 
word that they could not agree. They 
were dismissed, and upon motion of the 
defence the justice dismissed the case. 

The curiosity concerning the action 
of the jury was so great that both 
lawyers stopped one of the men before 
he left the building and asked the reason 
for the disagreement. 

“Well,” replied the juror, ‘‘we were 
all convinced that the fellow didn’t 
mean any harm, and oughtn’t to be 
held for stealing the hay, but there 
were three of us thought Smith should 
have pay for his hay.” 
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THE JUDGE’S FIRST CASE 


In the early days of Minnesota, according 
to Harper’s Magazine, a man named Johnson 
was elected justice of the peace in a little 
town. He pretended to no judicial attain- 
ments, and was elevated to the place solely 
because he was the oldest man in the com- 
munity. 

The first case which came before him was 
that of a man charged with stealing a calf. 
Justice Johnson was conscious of his legal 
inexperience, so as much as possible to avoid 
the scrutiny of the public he put down the 
hearing for the next morning at seven o’clock. 
This was so early that when the time arrived 
the Prosecuting Attorney was not on hand, 
and his honor faced only the Sheriff and the 
prisoner and his lawyer. 

“Gentlemen, you will please come to order,” 
said the Court, thumping on the table with 
his fist. 

The lawyer arose and said: 

“Your honor, I represent the prisoner in the 
case. This is the hour at which the court 
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was announced to open, and as the Prosecut- 
ing Attorney is not present, as he ought to 
be, I desire to make a motion that the prisoner 
be discharged.” 

The judge fidgeted about a moment and 
then said: 

“Gentlemen, it is moved that the prisoner 
be discharged.” 

The lawyer nudged his client vigorously 
with his elbow. 

“T second the motion,” blurted out the 
prisoner. 

“Gentlemen, you have heard the motion,” 
said the Court. ‘‘As many of you as are in 
favor of it signify by saying ‘aye.’”’ 

“Aye,” called out the lawyer and the 
prisoner. 

“Contrary minded, ‘no.’ ”’ 

“No,” shouted the Sheriff. 

“The ‘ayes’ have it. The prisoner is dis- 
charged. A motion to adjourn is in order.” 

The lawyer responded with the motion, the 
prisoner with the second, and Justice John- 
son’s first term of court was a thing of the 
past. 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetie, and anecdotes. 
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Maurice Untermyer, a member of the New 
York law firm of Untermyer, Guggenheimer 
& Marshall, the personal counsel of several 
of the largest brokers in Wall street, died 
December 29 of heart disease. His brother, 
Samuel Untermyer, is senior member of the 
law firm with which for twenty years he had 
been connected as a junior member. 


The Boston Bar Association voted at a 
meeting held January 9 to send a committee 
of five members to wait upon Congress and 
favor the passage of the Senate bill for the 
increase of the salaries of United States 
Circuit Court judges to $10,000 a year and 
District Court judges to $9000. The Asso- 
ciation adopted a resolution urging more fre- 
quent examination of property in the care of 


trustees by beneficiaries themselves or by 
some competent persons in their behalf. 


James B. Whitfield was on January 5, 
1909, chosen for the second time Chief Justice 
of the Supreme Court of Florida. Judge 
Whitfield was first appointed to the bench 
in 1904 to fill a vacancy. Since then he has 
been twice elected. In January, 1905, he 
was chosen Chief Justice, but as his com- 
mission under the appointment expired in 
June of that year, he was Chief Justice only 
five months. He will now be Chief Justice 
until 1913. Prior to his appointment to the 
Supreme Bench he had been Clerk of the 
Supreme Court, County Judge, State Treas- 
urer and Attorney-General of the State. He 
is a native of North Carolina, but has spent 
most of his life at Tallahassee, Florida. 
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The Commercial Law League of America, 
at the midwinter meeting of the executive 
committee held in Cincinnati on January 1, 
selected Narragansett Pier, Rhode Island, as 
the place for the convention to be held July 
19 to 23 of this year. 


General John B. Cotton of Washington, 
D. C., who was conspicuous in Massachusetts 
five years ago on account of the controversy 
over the payment of his commission on Civil 
War claims which he had collected for this 
State for the Federal Government, and who 
was Assistant Attorney-General of the United 
States under Attorney-General Miller, in the 
cabinet of President Harrison, died January 
5 at the age of sixty-eight. He was first 
admitted to the bar in Maine in 1866, and 
during twenty years of practice there rose to 
a commanding position at the Maine bar. 
He later devoted much attention to the 
collection of war claims, and five years ago 
collected $1,611,740.85 from the national 
government for the State of Massachusetts. 
He retained the warrant of the Secretary of 
the Treasury in his possession, claiming a 
lien of $161,174 thereon for his services. 
After considerable correspondence and litiga- 
tion, General Cotton succeeded in obtaining 
the fee which he had asked for. 


The annual meeting of the Maine State 
Bar Association was held January 14 at 
Augusta, Me. The principal address was 
by former Attorney-General Albert E. 
Pillsbury of Boston, whose subject was the 
scope of a constitutional amendment, sug- 
gested by a North American Review article in 
which a federal ex-judge attacks the validity 
of the 15th amendment, and incidentally of 
the 13th and 14th also, as “additions” to the 
Constitution and not amendments of it and 
therefore beyond the amending power and 
void. The address pointed out that amend- 
ment is universally defined and understood 
. as extending to additions, that there is 
nothing in the history of judicial or other 
discussion of the Constitution to warrant the 
claim that additions cannot be made to it by 
amendment, and no judicial or other author- 
ity for this claim; that if the question whether 
an amendment is ‘‘germane’’ in the parlia- 
mentary sense can be applied to amendment 
of the Constitution, which he denies, the war 
amendments are germane to the purpose of 
the Constitution, as declared in the preamble. 


The Allahabad Law Journal confesses to 
“a feeling of disappointment” upon reading 
“Hindu Family Law as Administered in 
British India,’ by Ernest John Trevelyan, 
D.C.L., Reader in Indian Law in the Uni- 
versity of Oxford. ‘In the first place we 
are not clear as to whether there was any 
need for it, and secondly, supposing there 
were, we doubt whether that need has been 
efficiently supplied.’’ Calcutta Weekly Notes, 
on the contrary, says that the materials of the 
work ‘“‘have been worked up with an amount 
of thoroughness and judgment which will 
considerably lighten the labors of the bench 
and bar.” 


A. Lawrence Lowell, the newly elected 
president of Harvard University, was ad- 
mitted to the Massachusetts bar in 1880, and 
for seventeen years thereafter he engaged 
in the active practice of law in Boston, having 
as his partner his cousin, Francis Cabot Low- 
ell of the class of ’76, now better known as 
Judge Lowell of the United States Circuit 
Court. In 1891. the two took as their third 
partner Frederick Jesup Stimson, who is now 
Professor of Comparative Administration at 
Harvard, and this partnership continued 
until 1897. During these seventeen years of 
active practice Mr. Lowell acquired an exten- 
sive clientéle and proved particularly efficient 
and prudent in the handling of large estates 
and similar interests. 


Apropos of Lord Loreburn’s bill for the 
addition of two Indian judges to the Court of 
Appeal, the London Law Journal says: ‘‘If 
the creation of the Court of Criminal Appeal 
was one of the most striking incidents of 1907, 
the first sitting of the Court, which took place 
about the middle of May, may be counted one 
of the most notable events of 1908 
The Appellate Jurisdiction Act, in addition 
to empowering the Lord Chancellor to require 
Chancery as well as King’s Bench judges to 
sit as additional judges in the Court of Appeal, 
provides for the better representation of 
India on the Judicial Committee [of the Privy 
Council], and for the attendance of judges 
from all the more important British pos- 
sessions as assessors at the sittings of the 
Committee—an instalment of reform which 
will, it may be hoped, be soon followed by 
those larger measures which are required to 
make the ‘Imperial Court of Appeal’ worthy 
of its name and functions.” 
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HANDBOOK OF 


CORPORATION LAW 
BY 


RICHARD SELDEN HARVEY 
(of New York City Bar) 


Though the principles and rules of Corporation Law 
are plain and convincing, they are scattered through 
text books and decisions which are so extensive, so 
numerous, and often so inaccessible as to require the 
expenditure of much time and effort in searching them 
out. Hence there is actual need for a book affording a 
ready means of access to the authorities on the subject 
of Corporation Law; and a ‘‘Handbook’”’ containing 
the gist of these authorities, with suggestions where 
further and fuller information can be had, will be posi- 
tively helpful for the practitioner and law student, as 
well as for business men. s : 

In preparing the “‘Handbook of Corporation Law 
the field of the American and English systems of equity 
jurisprudence has been worked over by a thorough in- 
spection of the reports direct, and the leading authori- 
ties upon Corporation Law have been noted. In most 
instances the appropriate idea is quoted in the exact 
words of the judge or text-writer. The result is a 
saving of much valuable tithe and effort in locating the 
controlling principle or rule. se 

Jn addition to decisions from Great Britain, the 
Federal Courts and all, or nearly all, the States, cases 
appear therein from the Canadian Provinces, New Zea- 
land, and the Hawaiian Territory. . f 

This work is offered as the result of an active experi- 
ence in Corporation Law. Practical experience in the 
subject of stockholders’ wrongs, particularly where the 
rights of the minority shareholder are concerned, has 
shown the usefulness of such a book. 


1 Vol., Octavo, 586 pp. Price, Buckram, $3.75 
Order from your bookseller. 


THE BLEYER LAW PUBLISHING COMPANY 
35 Wall Street, New York 


Modern Methods 


Lawyers desiring to create a 


Commercial Law Practice 


or those wishing to increase that 














Department, can learn how best to 
do so by exchanging references with 


Bradford Arthur Bullock 


Business Attorney to Attorneys-at-Law 


8th Floor, St. Paul Building, New York 











N. B. Business established 1897. References in 
all important cities in the United States. Also have 
legal correspondents in many small towns. 


Reliable Legal Representatives in 
Europe 





TO LAWYERS: 

THE RUSSELL LIST OF LEGAL COR- 
RESPONDENTS, prepared originally for 
rivate use only, is unique in that the 
} ee s included are selected on their merits 
and none are admitted A subscription. 
It is thoroughly dependable, and is very 
useful to lawyers and others who may re- 
quire the services of a responsible corres- 
pondent in any of the numerous places 
(about 5000) at home and abroad to which 
the List relates. It does not include those 
those whose main businessis ‘‘collections.’’ 
The List is revised and reissued semi- 
annually. Copies will be sent on receipt 
of 20c. in powee*. 
EUGENE C. WORDEN, Manager 

32 Liberty Street, New York 


UNIVERSITY OF MICHIGAN 
DEPARTMENT OF LAW 


Three years’ course fending to the degree of LL.B. 
Exceptional opportunities for students wishing to 
supplement work in law with studies in history and 
political science. Session opens Tuesday precedi 
the last Wednesday in September. Summer Session o 
eight weeks, for review courses in subjects of first and 
second year, begins Monday preceding the last Wednes- 
day in June. ‘or announcement, giving full informa- 
tion, address 


DEPARTMENT OF LAW, Ann Arbor, Mich. 
UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ 
course. Five instructors and six special lec- 
turers. Tuition $70 a year; diploma fee only 
other charge. For circulars address 


DEAN W. E. WALZ, BANGOR, ME. 
BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 
Author of Regulation of Commerce under the 
ederal Constitution 
Annotator of the Constitution in ‘‘ Federal 
Statutes, Annotated”’ 
OFFICE: Tucker Building - RALEIGH, N. C, 


BRIEFS ARGUMENTS OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, 
give Opinions on all questions submitted by Attorneys 
in any jurisdiction, and cite, verbatim, decisions in sup- 
port thereof; furnish Associate Counsel in any court, 
and do a General Business for the profession. Our 
facilities are unlimited. We guarantee satisfaction. 
LAWYERS may be fully prepared for trial. JUDGES 
may decide with all precedents before them. Terms 
reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N. E., Washington, D. C. 


LEGAL OPINIONS on any proposition, highest 
courts everywhere: Advice, 
consultation, American or foreign; Claims, suits, cases 
filed fand prosecuted before Congress, Executive 
departments, State and Federal governments and 
in all courts, and also defended therein; Appear- 
ances made and motions filed in U. S. (or tates) 
Supreme Court; Arguments, briefs, ‘‘Stare Decisis” 
citation cases upon statement of facts or any point of 
law. We have the use and —- of forty different 
law libraries, including U. S. Supreme Court, 110,000 
vols., and National Congressional Library, 1,300,000 
vols., when we don’t know the law, may find it for you. 
Address THE HANLONS, Attorneys, Washington, 
D.C., U.S. A. Prompt service —"' Quick action.” 
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The Green Bag— Advertising 





One Policy 
One System 


Universal Service 





HAT the American public requires 
a telephone service that is univer- 
sal is becoming plainer every day. 


Now, while people are learning that 
the Bell service has a broad national 
scope and the flexibility to meet the 
ever varying needs of telephone users, 
they know little of how these results 
have been brought about. The key- 
note is found in the motto—“One policy, 
one system, universal service.” 


Behind this motto may be found the 
American Telephone and Telegraph 
Company—the so-called “parent” Bell 
Company. 

* 7” * * 

A unified policy is obtained because 
the American Telephone and Telegraph 
Company has for one of its functions 
that of a holding company, which fede- 
rates the associated companies and 
makes available for all what is accom- 
plished by each. 


As an important stockholder in the 
associated Bell companies, it assists 
them in financing their extensions, and 
it helps insure a sound and uniform 
financial policy. 

* 7. * 7 

A unified system is obtained because 
the American Telephone and Telegraph 
Company has for one of its functions 
the ownership and maintenance of the 
telephones used by the 4,000,000 sub- 
scribers of the associated companies. 


In the development of the art, it orig- 
inates, tests, improves and protects new 
appliances and secures economies in 
the purchase of supplies. 

It provides a clearing - house of 
standardization and thus insures econ- 
omy in the construction of equipment, 
lines and conduits, as well as in ope- 
rating methods and legal work—in fact, 
in all the functions of the associated 
companies which are held in common. 

* * *- * 

Universal, comprehensive service is 
obtained because the American Tele- 
phone and Telegraph Company has 
among its other functions the <onstruc- 
tion and operation of long distance 
lines, which connect the systems of the 
associated companies into a unified and 
harmonious whole. 

It establishes a single, instead of a 
divided, responsibility in inter-state 
connections, and a uniform system of 
operating and accounting; and secures 
a degree of efficiency in both local and 
long distance service that no association 
of independent neighboring companies 
could obtain. 

* * * * 

Hence it can be seen that the American 
Telephone and Telegraph Company is 
the active agency for securing one policy, 
one system, and universal service—the 
three factors which have made the 
telephone service of the United States 
superior to that of any other country. 


American Telephone & Telegraph Company 





It will be mutually helpful if THe GREEN BaG is mentioned when writing to advertisers. 





The Green Bag— Advertising Vii 





3 Million Dollars in 37 Weeks! 


Ordinary Life Insurance Issued. 


The New Low Cost Policy 


The Prudential 


is the Greatest Triumph in Life Insurance! 


This is the Policy the People Want! 


After eight months of unparalleled success, read what our Enthusiastic Field managers say. 
These are selected from hundreds of letters. 


“it fe our firm conviction after twenty years’ experi- 


ence, that the io demand Is for a quaranteed 
contract such FF by The Prudential.’’ —wW. F. Bache & Co., Boston, Mass. 


“The Policy sells—and It satisfies.’ —James Perry, New York City. 
“Best Policy on the market.”’ —Frank Chester Mann, Boston, Mass. Annual Cost 


“| am selling more Insurance, Better Insurance Whole Life Policy 
the same money than can be bought anywh ere elees”—A. R. Birchard, Springfield, Mass. Per $1,000 


“It meets all competition. The demand Is constantly Age 20 - $14.96 
ie kK ee oe oa . S. Cranston, Boston, Mass. Age 25= 16.77 
“The Prudential agent nn Pe tnvinelble, and Is envied rae ; Age 30- 19.08 
by representatives of all companies —R. J. Mix, New York City. Age 35-= 22.10 


“Wy ceed for first two months of 1908 exceeds first 
six months of 1907.” - —L. C. Newman, Providence, R. I. Age 40+ 26.09 


Prudenti Age 45 = 31.47 
“odd de double 7.4 : a _ aieaet —Ray S. Cummings, Newark, N. J. a 50- 38.83 


‘eek ment _ aja SS See 


bt #0 fits present times and conditions as New 








—H. J. Daigle, Burlington, V1. 


—F. B. Mason Litchfield, Conn. 


+n paiyee Policy Is the standard We 
represent the best. —O. O. Orr, Denver, Col. 





This is the Very Best Policy for the Man Without 
Life Insurance, and for the Man Who Needs More. 


SEND FOR SPECIMEN POLICY TODAY. 
State age, nearest birthday, and occupation. Write Dept. 116, 


sa The Prudential 


Insurance Co. of America 
Incorporated as a Stock Company by the State of New Jersey. 


JOHN F. DRYDEN, Home Office: 
President. NEWARK, N. J. 
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LISTERINE 


The original antiseptic compound 


Awarded Gold Medal (Highest Award) Lewis & Clark Centennial Exposition, Portland, 1905; Awarded Gold Medal (Highest Award) 
Louisiana Purchase Exposition, St. Louis, 1904; Awarded Bronze Medal (Highest Award) Exposition Universelle de 1900, Paris. 





Listerine represents the maximum of antiseptic strength in the relation that it is the 
least harmful to the human organism in the quantity required to produce the desired 
result; as such, it is generally accepted as the standard antiseptic preparation for general 
use, especially for those purposes where a poisonous or corrosive disinfectant can not be 
used with safety. It has won the confidence of medical men by reason of the standard of 
excellence (both as regards antiseptic strength and pharmaceutical elegance), which has 
been so strictly observed in its manufacture during the many years it has been at 
their command. 


The success of Listerine is based upon merit 
The best advertisement of Listerine is—Listerine 


Lambert Pharmacal Company 
St. Louis, U. S. A. 














YOU WILL FIND || ASK YOUR DEALER ror 
GOOD COCOA | |i 


GENUINE 





IN EVERY CUP OF 


Baker's 


Absolutely pure, 
with a most 
delicious flavor, 
made by a scien- | J ifrplsPatr. 
tific blending of | | J Metiedsn 

the best cocoa] pF.” CUSHION 
beans grown in aintates 


different parts of | HOSE 
the world. | SUPPORTER 


EVERY PAIR WARRANTED / 








Registered 
U. 8. Pat. Office 
AG maHEST AWARDS IN 


EUROPE AND AMERICA OVER TWO HUNDRED STYLES 
WORN ALL OVER THE WORLD 


WALTER BAKER & CO., Lined | | popu sone nsmeanorne €09 GUM 


Established 1780 DORCHESTER, MASS. GEORGE Frost Co., Maxens, BOSTON, MASS., U.S.A. 

















It will be mutually helpful if THE-GREENiBAG is mentioned when writing to advertisers. 











| <t | 


TH 


sist 





ADELBERT MOOT, ESQ., OF BUFFALO 


THE NEWLY ELECTED PRESIDENT OF THE NEW YORK to 


STATE BAR ASSOCIATION obs¢ 
[See pag 69 gent 





